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SOCIAL INNOVATION AND CIVIL SERVICE LAW

Géabor MELYPATAKI *

Abstract

The framework of administrative law is a static area of the legal system, but its content is very
dynamic. The administration and the civil service law have been influenced by new techramidgies
social situations. These new things make innovations not just in the economy, but in the society as well.
Social innovation is the rethinking of the relations between the persons, or between the persons and
the state. We need to rethink the relatiopstin all ways. The state has new functions and must provide
services for the citizens. The positions of the civil servants are influenced by new forms of the
relationships with the citizens. This relation is very complex. We need to highlight digibaliaatd
PSR. Both effects have big significance in the changing of the situation of the civil servants, in the
mirror of the roles of the state.

Keywords: civil service law, social innovation, teleworking, PSR

limit its own actions. In this relation the
1. Introduction State is the employer and the owner as well.
The state is the boss and the legislaiomne
. . . . person. This situation is very problematic,
e o e enonaP £ ebecause in many tmes the tte coes o
ST want to limit itself. The roles mix in lots of
admln!strauor_\ as well. The "?Uds A€ ases. It cannot be said where the role of the
sometimes similar, but the admlnlstratlonState ends as a legislator and begins as an

has other ways. Civil service law and labouremployer. This duality mkes the civil

law is similar in many points. The scheme 'Service law uncertain. So, itis hard to follow

;che sa_medin bOtg areas.TI]he gafs_is_t_of theﬁﬁe changes of the system. On the one hand,
aws IS dependence. e aennition Oly,;q g criticism, and on the other hand it is

dependence is different in labour law an n explanation. Civil service law is a very

civjl service law. Ciyil service law .dogs not complex system which roots in the history
bu'ld. on the equality of the partiesivd and traditionsThe history and traditions are
service employment was not a formaldifferent from country to country. So, it is
t\/ery hard to talk about civil service law in
general, but it is not impossible. Globalism

Changing is constant. New tds

rather a decision dhe Staté The decision
of the State is not limitless. The state has t

" Assistant professplniversity of Miskolc,Faculty of Law,Department of Agricultural and Labour Law; (e

mail: jogmega@uinmiskolc.h) The described study was carried out as part of the Ex@R16-201600011

fiyounger and Renewing Universitynnovative Knowledge City institutional development of the University of

Miskolc aiming at intelligent specialisation p r opleenented in the framework of the Széchenyi 2020 program.

The realization of this project is supported by the European Unieh,jicm anced by the European
1 Civil Service Law & Employment RegimgsWorld Bank, in: http:/siteresources.worldbamkg

/PUBLICSECTORANDGOVERNANCE/Resources/28574345485407865/CSLaw&EmploymentRegimes, pdf

(01.12. 2018).
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influences the administration systems of thg@urposes are soci&lSocial innovation is a
European countries. This effect influencesiew situation in the society. This new
the situation of the civil servants indirecfly. situation affects to the lives of the people.
Due to globalisation the function of the stateThis innovation affects not just to the private
has changed. The classical systems atide, but work and public life too. The
broken up and changed. It means not just theegulation can follow this change slowly.
classical Weberian models, but the classicdfrom this point of view, we can connect civil
New Public Management (hereinafte service law to social innovation.
NPM) models too.Bureaucrasm is an The content of civil service law is
overtaken theory from many points of view,compound. One of the main relations from
and the theory of NPM is tight. How can wethis area is the work relatiofthis action is
describe the civil service system today? Théo bear resemble labour relations. The
short answer is: complex. The longer answetonstruction of the relationship and the
is: Aprogram i nsit al Ichardteo of hierachy have simitagbasss s 0
If we would like to research civil The employer instructs, directs and controls
service law properly, we need to analyse théhe work of the employees. The employees
changings of the society. We need to follonaccomplish their work accordjnto the
the processes of the society. The society hasstructions of the employeThe state as an
been transformed in these years. We caamployer gives the instructions directly and
meet many innovations in our life. We needndirectly in the relationship of the civil
to know not just the technical innovations,service lawf The role of the parties in the
but the social innovations as well. Thelabour law is not fix. The employee and the
i nnovations c hange emmsogepHae Gmpe factidneThis sdpec i a |
innovation meangnnovative activities and is guaranteed by the Labour Law AcEhis
services that are motivatda/ the goal of freedom favours to the development.
meeting a social need and that ardevelopment and innovation walk hand in
predominarly developed and diffused hand. The new tendency bounds to the
through organisations whose primary

2 Kim ChonKyun, Public Administration in the Age of Globalisatiprinternational Public Management
Review Vol 9. Issue 1, (2008), p. 39.

3 Geoff Mul gan Smdial irnbvationfiwhat it is, why it matters and how it can be accelarated
http://feureka.sbs.ox.ac.uk/761/1/Social_Innovation(pa07)

4 Gyorgy Kocziszkyi Mariann VeresnéSomosand Karoly Balaton fiA tarsadalmi innovacié vizsgalatanak
tapasztalatai ®so f[eTjhlee sezx pResrii elnechee t iXfs ®gleé soci al i nnoc
develpoment]Vezetéstudomarg017/67, (2017), p.16.

SFor exampl e:Pulli@Admirdstratop Befoemkin:Czethia after 2008mbtious Strategies and Modest
Results® The NISPAcee Journal of Public Administration and Ppliy. XI, no. 1, Summer (2018p.166.

6 The state as employer, See mdfélypataki, GaboriiThe State as an EmployieDoes it Personalize a Public
Authortyor an Owner® In: MultiScience- XXXI. microCAD International Multidisciplinary Scientific Conference
Miskolc, Magyarorszag,-5b, edited by Kékesi, Tamas (Miskolc, Miskolci Egyetem, 2017), download 13.11.2018,
http://www.unimiskolc.hu/~microcad/publikacit#017/e1/E1_12_ Melypataki_Gabor.pdDOIl: 10.26649/musci
.2017.100) St e wa rThe,Chatanteristis of the State as Employer: implications for Laboudladustrial.
Law. Journaj 16 (Juta) 15 (1995), p. 42®; Eliguth, Peter and Kohaut, Susanfi®er Staat als Arbeitgeber: Wie
unterscheiden sich die Arbeitsbedingungen zwischen 6ffentlichem Sektor und der Privatwictscluafsielle
Beziehungenl8 2, (2011) p. 11-38. Old.

7 See moreP e r LI grei d and HBloansgionsRie Cidl Seniica Bystaiis: SRebustness and
Flexibility in Human Resource Managen@im Comparative Civil Service Systms in thé& €&ntury p. 206 edited
by van der Meer, Frits M Raadschelderdos C.Nand Toonen, Theo A.JHampshire, Palgrave McMilan 20115
(DOI 10.1007/9781-137-491459), p. 206.
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Géabor MELYPATAKI 9

definition of flexicurity in the labour la®. needs flexible employment forms and
Flexicurity has more goals. Onetbf goals atypical labour relationk. The Labour Law
is the harmonisation between work andActs in the world have added the atypical
family life. The other goal is the adaptationforms. On the one hand, these forms are
to the new life and economic situations. Howflexible and on the other hand they must be
can the relationship of civil servants follow secure. Security ensures that the employees
these progresses? We are analysing twwill not be in vulnerable positiotf. The
ways in this paper. The firstilvbe the future of civil service depends on the ability
flexibility of the relationship, and the secondof adaptation. How can the new forms and
will be responsibility. tendencies of the labour market adapt? The
big part of employees works in the
framework of atypical employment.
Digitalisation and other conditions are
determining the ew relations. How can the
The position of civil servants is very relationships of the civil service law react for
special in the labour market. In manythis? We do not know. But it assures that
countries these people make up a big part some bureaucratic features are not
the employees in the labour marRethis vanishing. It is also not clear what the post
fact prevails in most countries independentijoureaucratic paradigm is, apart from
from the type of the administration, but theremedies to the weakases of the classical
extent of the emergence depends on theureaucratic modelDemke said:Ai St i | |,
administration systeff. The change of the developments like decentralisation,
labour market influences the adminisibpa responsibilisation,  greater  flexibility,
as well. The new form of the employmentderegulation and more openness are too
has been manifesting constantly in the publizvide and too fluid concepts. These
sector t0o. The role of the state influenceglevelopments are also full of paradoxes an
how fast. A classical close systemic (carrieembivalences!® Can we crystallize this
model) state allows it just slowly, but andefinition? In our opinion, yes, we can
open (managerial model) statdlows it define it with the help of the labour market.
faster. In the latest case the connectioihe origin of flexible employment is in the
between the public sector and the other paf@bour market. Most definitions can be
of the labour market is closer. With thetransformed and adopted. The goals will be
change of social relations labour relationsimilar in both areas. Effectiveness is the
have changed as well. The labour markefirst condition what we need to research. The

2. The altering labour market and
the civil servants

8 Jakab, Néra and Téth, Hild&Elexicurity in Hungary from the more Vulnerabe Party's Point of \gikw5™
International Multidisciplinary Scientific Coafence on Social Sciences and Arts SGE#160, Sofia, Bulgaria
STEF92 Technology Ltd., 2018, (DOI: 10.5593/sgemsocial2018H/11/S02M@);Jakab fiSystematic thinking
on employee statasLex et ScientixXXV: 2 (2018),p. 56-68.

9 Berndt Keller and Hamut Seifert,fiAtypical forms of employment in the public sedtare there any@,
(SOEP- The German Soci&conomic Panel study at DIW Berlin, 72015, 2015, p. 43.

1 Tony J.G. Verheijen and Aleksandra Rabrenowisil service Development in Centrahd Estern Etope
in: Frits M. van der MeerJos C.N. RaadscheldédrsTheo A.J. ToonenComparative Civil Service Systems in the
21 Century p 17.

11 For example: paitime job, teleworking, mini job, mid job.

12 Jakab and TéthiFlexicurity in Hungary fom the more Vulnerabe Party's Point of Vilep 155.

BCri st op hCivib®emies in thé EU of 2i7 Reform Outcomes and the Future of the Civil Sedvice
EIPASCOPE2010/2 (2010), p. 8.
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action of the state demands effectivenessiow. Every right comes from the will of the
This is very important in this time. The state. It was a onReay relation, but this
connection between the citizens and the statelation is relatively bilaterdf Civil

is more than administrational. Peopie servants have the right to make decision on
modern states are more than numbers arileir own labour relations. In the system of
data. The new role of the state is the role ahese former bounds, they can have a say in
service provider. The citizens use thetheir own destiny.

function of the state as a service. This Effectiveness functions in not just the
perception affects to the relation of the statéramework of public authority, but in the
and civii servants. The classicalframework of a special social service
interpretation of the administration is notsystemCivil service law is mag today than
enough. The position of civil servantsa part of administrative law. This area is a
changes parallelly lmiidge h betwkeen daboprl olagwe eand
well.’* One part of the legislators hasadministrative law. The work conditions are
recognised that the attitudes of the civilinfluenced by this bridge role. These
servants and the employees are similar andgfinitions and tendencies of the private law
in most @ses, they are the sanfehe civil are added to the public law approacheTh
servants have the same needs and problenmsain tendency is digitalisation.
The nature of the legal relations fight withDigitalisation changes the employment
similar problems. Usually, the limits of both relationships.

areas blur. The power of the state has
transformed. The manager approach
adumbrates thelassical authority. The basis
of this transformation was the NPM. The
public sectors became opened, or less Digitalisation and new technologies
closed. The definitions of the labour law andare very important in the present society.
labour market became the definition of theCommunication has new grounds. The
civil service law too. The usage of theserelationships have been transformed. We
definitions heps in the protection of civil | | v e i n t he inowo
servants. The biggest danger is that the statgrocesses are speeded up. Communication is
as an employer takes over only flexibility, faster and easier. These facts are changing
but not security, from these employmenthe former communication forms and
forms. The state as an employer is boundegladitions!® One of these effects is that the
by the rules of the labour market. The staténformation habits of public authorities in
must fave selrestraint. In the classical the public administration have changed and
relations the state was more dominant thagubsequently the use of the info

3. Digitalisation and the civil
servants: teleworking

14 Brian BercusonfiEuropean Labour Law, (Cambridges, Cambridgeniiversity Press, 2009p. 404.

15 TamasPrugbergerfiEurépai és magyar dsszehasonlit6 munka kozszolgalati jag Budapest, Complex,
2006 p. 295 WernerDorringand JirgeiKutzki,0TVOD Kommentdy, Berlini HeidelbergSpringer Verlag, 20Q7
Tamas Prugirge-rAn dr ea Sz RI | RA&The Daveldpménht of tlik d&lun@arian habour and Public Service
Laws After the Regime Chang®olgari Szemlevol:14 (2017)p. 337-351(DOI: 10.24307/psz.2018.0422).

16 Balazs Budaii Balazs Szabolcs Gerencsér and Bernade V e s A migitdlis koy hazai kozigazgatasi
specifikumad [ Domestic administrative specificitiedb of
fiTeleworking Pilot Project Research report for: National Commission for the Promotion of Eguaktygownloaded
10.12.2018, https://ncpe.gov.mt/en/Documents/Projects_and_Specific_Initiatives/Gender _Mainsttbamitigy
_Forward/telework.pdf
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Géabor MELYPATAKI 11

communication toad as well This it makes flexible scheduling
influences the functioning of public possible'®
administration'’ We do not analyse the full However, teleworking and flexible

horizon of this topic. We woullike to speak work have a serious set of conditions, which

about the changes o fpartyhoeerlaps with Ithe sceteria fonthes 6 wor

life. The new technologies give newdevelopment of virtualftices. Teleworking

possibilities. Changes of the legislation has numerous conditions: personal

relating to Occupational Health and Safetyconditions, infrastructure,  organising,

and atypical forms of employment will be cultural conditions, general social and

required to embody this form efork. The economical conditions. Personal conditions

ICT technologies are accessible for manynd organising are the most important

citizens. Nowadays, the-anfrastructure is conditions from the viewpoint of civil

constructed in most countries. One of thesavants. The civil servantsan primarily
goals of the administration is the foundatiorbecome teleworker based on their

of virtual offices. This infrastructure helps qualifications, experience and/or previous

civil servants and the ae too. The most work, but based ontheir personal

optimal employment form besides thecharacteristics and attitudess well The
atypical forms is teleworking. Budai et al. examination of psychological factors gives
said that the eleworking assumk five answers to suitaliy, such as flexibility,
conjunctive dimensions. reliability, adaptability,concentration, self

1. Place of work: mostly in an alternative discipline, creativity, organizational skills,
workplace.This place can be at home, problemsolving skills, autonomy, ability to
tele-cottage, telecommunications, cooperateThe legislator is recognising the
teleworking centre satellite hotspot, possibilities of the teleworking in the aref
that meansthe job is done by the administration. In the Italiapublic sector,
worker, where it is the most instead, a governmaitdirective for civil
convenient for himand where the servantshas been recently issued which
environment is the most idetal work.  intended to stimulate a deep cultural change

2.  Working means: mostly selfired or in the concept of work: the shift from
info-communicaibn devices. "stamping the timesard" to work for gals,

3. Type of work: independentlyand where the worker have large freedom to
regulaty that meansthe workerdoes selforganize job as long as they meet the
hisjob one or two days a week or everygoals set at theéeadlines The innovative
day. part of the directive is to configure smart

4. Communication between partiess working as an organizational tool and not as
the activity is strongly bounded to a contractualype, with the aim ofaking it
computers, transferring the resultworkable by all employees who carry out
happens also electronically tasks that are compatible with smart

5.  Work time In most casek is regular, working.'®
permanent, predictable (or ad hdmjt

7Budaii GerencséandVeszprémii A di gi t 8l i s kor hazail®k°zigazgat§si

18 Budaii Gerencsér and Veszprérii digitalis kor hazai kbzigazgatasi specifikurbai 41.3.

19 patrizio Di Nicola fiSmart Working and Teleworking: two possible approaches to lean organisation
managemeid, downloaded 10.12.2018https://www.unece.org/fileadmin/DAKtats/documents/ece/ces/ge.58/
2017/mtg4/Paper_11_Di_Nicola_rev.pdf.
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Some countes try to createa new easiness is the hardsesas well. The
practice According to thestatistics Spanish possibilities of teleworking provide freedom
workers spend more time in the office tharfor the civil servants. Most of the civil
in other Europearmountries, howeer their servants cannot take the opportunity. Most
productivity isnot higher?® For this reason peopl eds character s
the Spanish government adopted a prograwifice work. The effectiveness was not a
in 2005called Plan Concilia, which had the problem. The negative effes of telework
primary purpose to help for the publicare in the human factor. A big part of the
servants to harmonize their public duties anémployees complained about loneliness.
their family life. The Governm@ was They thought that they were fallen out from
convinced in that the conciliation of work the former group and their colleagues are so
and private life makes the public senantfar. The Spanish Government analysed the
more efficient and enthusiastic, andey resources at the end of thidot project. The
strengthen the quality of the pubBervice project was successful, but it did not reach
through their workThe Concilia program of its goals. The civil servants did not talk
the Spanish Government mentionedabout how can it help their family life?
telework asaproper tool for the conciliation In other countries the Spanish way was
of the work and familiar duties. Thus, thechosen and telework was tried out in the
government decided to introduce theadministration. This emplogent form will
possibility of teleworking in the central be not bypass. The new generations are
administrationThe program was successful.stepping in the labour market in this time.
The level of the effectiveness of the walid  The members of Z generation live most of
not decrease. In the pilot program ittheir life in the oAline space. They prefer the
combined three things. The first group of thenew technologies: -e government, m
civil servants worked at home everygovernment, gig economy.eleworkng or
workday, the second worked some days in eobile working, as well as flexible working
week at home, and the third group workedarrangements, are increasingly sought after
every workday at the office. The third groupby the younger generatisnand may go
was the control group in this experiment. hand in hand with changing {3upported
This pilot project can show that the mostworkflows and services. Alternative
important element of telework is theworking conditions may also be attractive
personal conditions. If somebody works infor women who would like to work in
telework, he needs different skills than inleading positions and want to have a family
teamwork and/or office worlDepending on at the same tim&
the natureof the work, staff who have, for We need to speak about the role of
instance, decisiomaking and problem organisation besides the personal conditions
solving skills, experiencen information inthe framework of telework. The role of the
technology and the ability to cope with aoffice changes in this relationghiWe can
reduced level of social contact may bespeak about a virtual office and a physical
particularly suited to -avorking?® The office as well. In the virtual office there is no

2 vajk Farkasfi Tel ewor k Pi | oD PiBtrpojectsdanPublic Admini§ratiari Management
Summary of a Research at Pazmany Péter Catholic University Faculty of LawohtichPSciences Volume,ll
edited by Gerencsér, Balazs Szab@Risdapest, Pazmany Péter Katolikus Egyetem, p@l35.

21 Airgeadais, An RoinnfiCircular 4/2003: Pilot schemes to promotewerking in the Civil Serviae
downloaded 10.12.2018, https:failars.gov.ie/pdf/circular/finance/2003/04.pdf

22 ROECD Public Governance ReviewBngaging Public Employees for a HigPerforming Civil Servicg
OECD, 2016, (DOlhttps://dx.doi.org/10.1787/97892642671&), p. 97.
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Géabor MELYPATAKI 13

direct contact between the partners. Theflexibility in the public sector. In Hungary
meet in the virtual space. The virtual officethere is a new line in the public law
cannot exist alone. It needed a physicalegulation. This regulation is based on the
office as a basis in ¢hbackground. The political basis. The regulation has changed a
legislator cannot source out all the tasks. Ifot in the last five years, and it has become
most areas of administration, it is necessargloser and inflexiblé® The Hungarian legal
to meet the civil servants and the citizenssystemis mobile and does not favour to
The Ecitizen can ease this bound (forflexible work forms in the civil service. The
example in Estonia).The chances of Hungarian rules had been more inflexible.
introducing  teleworking drms are This system is averse from the flexible
proportional to the presence of other featureatypical work forms. The possibilities are
of organizational innovation. These featuregiven. Flexibility helps the effectiveness of

include: admiristration, but the Hungarian system
1 the level of development of prefers the original carrier model without
organizational project work, carrier approacff

1 the extent of the use of external

ﬁon.sbtljltantskgt thﬁ organézanon, 4. The interpretation of the new role

exible working hoursand wages, — — anq function of the state

characteristics of employer supervision

and job descriptia®® Digitalisation is an important area of
Organizations implement telework for social innovation and the reform of the
a variety of reasons, but most importanﬂyadmlmstratwe law. The new tendencies
because it can reduce costs, increagdffect to the employees and employers too.
productivity and appeal to emp|oyeeS_SociaI innovation can open new horizons
However, there are alswegative or neutral and possibilities, for example, it has made
impacts to consider when examining thethe labour market more flexible. The state
merits of telework in a workplace. Telework has got a new character and functions. These
becomes a possibility only if managemenfiew functions andasks are beyond the
perceives that the benefits outweigh thdelework. Telework is a very important tool,
costs? but it is not the only one. This approach is

The civil service is founded on beyond the classical functions of the state.
centralizati on.ightTd e e heppositigns pfstiee sogial partners
control is dominant in this relationship. have changed. These are inevitable in the
Because of this, it is very hard to build anew social relations This changing is
teleworking system. The state as arnfluenced by the new interpretations of the
employer is precarious about thefunctions of the social partners. The state has
authorization of telework. Some Europeargcted on the huge mass of the characters of
states are beginning the rebuilding ofthe relationship. We would like to analyse

f
f

2 Budai- Gerencsér and Veszprémi digitalis kor hazai kzigazgatasi specifikurnai. 415.

24 Alain Verbeke- Robert Schulz Nathan GreidanusLaura Hanbley: Growing the Virtual Workplace The
Integrative Value Proposition for Telewotkdward Elgar Publishing, Inc, 2008, Northamptor36.

2 Attila Kun and ZoltarPetrovics 9The development of civil service law into an independent branch éflaw
Civil service career and HR managemgnt91-134, BokodiPublishing HouseMartaet al., Budapest, Magyar
Ko6zlony Lap és Konyvkiado, 2014

% See more: PrugbergeiT - t h  a n d Th& ReRdlopniest pof thé Hungarian Labour and Public Service
Laws After the Regime Charigp. 337%351.
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the new role and/or interpretation of thecharacter of the close (carrier) model, and
function of thestate. We can present it fromthe other is the character of the open

two viewpoints. The first viewpoint is the model?’

Charactes of the closgcarrier) model

Characters of the open model

Business sphere

The politician is not the owner, he hag
no say in specific staff decisions.
The right of decision of the public
manager is limited, there is a minimu
of opportunity for "leadership
arbitrary".

A politician canbeidentified as a
person, whataffing decisios

identified by the business sphere own
The position and authority of the publi
manager are the same as the private
manager

Law Public law (nonprivate) rules. Rules of thePrivate law and lahg law.
Detailed legal regulation of all aspect{ Most of theelements of the
of the employment relationship. employment relationships are regulatg
by the parties' agreement and contrac
Politics Independence of politics, politicians i The role ofthe politician is decisive in

HRM decisions.
Neutral staff serving any political
direction

HRM decisions.
It is loyal, serving civil servasbf the
given political direction

Figure 1: The characteristics of the civil service systems

These models influence the countrieoon the position of the society. The position
administration. The character ofof the society has changed. We can
administrdion is determinated by the main recognise a cyclic movement, but the result
moments of these models. The close models always different. Thisnovement creates
have prevailed in the German roots legahew situations. The legislator has to follow
systems, and the open models in théhese situations. The elements of the social
common law roots legal systems. Thesénnovations come from this duality. New
models affect parallelly. The question isanswers are needed for the new questions.
always that which is domant in a country. How do civil servants connect to the
The civil service system is organised by theolitics? The answer was diffent in every
state based on public law in the carrier modetra. We can research this topic in three ways.
countries and based on labour law in thédow do civil servants connect to the
open models. These models do not functiobusiness sphere, to the law and to the
exclusively. We can find the single elementpolitics? If we try to find all the answers, the
of both models irthe same legal system atresearch cannot be finished. Civil service
the same time. How can one or othetaw is a very complex aredn this field
influence the whole legal system? It dependpublic law and private law meét.Szabo

ZSee:Vai nius Smal skys ,di@id Seiviced Systeama, OxdardbResearch iEhcyclopedias
downloaded 15.12.2018, http:/foxdre.com/politics/view/10.1093/acrefore/9780190228637.001.0001/acrefore
9780190228632-160, (DOI: 10.1093/acrefore/9780190228637.013.160)

2 Morris, Gilian S.,fiThe future of the public/private labour law divigén The Future of Labour LawLieber
Amicorum Bob Hepple QCedited by Barnard, CatherinDeakin, Simori Morris, Gilian S.,(Oxfordi Portland
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s a i The stafe is not only an employerott he St ate takes care of
public sector workers, butitalsoactsoutoffi i nk bet ween a civil ser\
its sovereign authority and sets the legals different in nature to that of an employee
conditions of bargaining. There are twoand a private company* The state has to
approaches by which the as¢ handles take over new elementaa flexibility as
employment relations in the public sectorwell, but it has to keep the role of the

which also determine its relationship toidef ender 6. The state mu
publ i c s e &tAwimpomantipartn servants from others and itself. The social
of bargaining is the financial part. However,innovation is in the transformation of the
in what form the statemmanageshisamount st at eb6s r ol e. The new ro

and in what form it determiseits rate of level of responsibilf. The companies
public service wages, our opiniggithat the recognised that responsibility is very
State's public service relationship isimportant, if they undertake their own
significantly affected. It is influenced by the selves. The Corporate Social Responsibility
ability to identify the ownership or how (CSR) is an outstretched liability. This is an
strongly it attaches to sovereignty. Thisextra obligation of the employer. The
duality is strongly linkedo open and closed corporate undertakes liabilitynia wider
modesk. circle. It is more than liability of labour law,

The models have become opened it u t it i s | ess than t he
general in the last decades. The employeviore, because the companies try to make
begun behaving as an employer in thesocial programs, social acting. Less, because
business sphere. One of the main thought dhe basis of this is an unregulated liability
the NPM was the manager viewpoint. Theform. The state as amployer took over the
state started to function as angmany. The new responsibility form. This is the Public
state transferred the HR methods from th&ocial Responsibility (hereinafter: PSR).
business sphere. This made the relationshiphis institution functions similarly as the
between the state and civil servants mor€SR, but it differs in many elements of the
flexible.  Fairness, impartiality and definition.
transparency expected from the public sector
cannot be guaranteed in a contrattiorm
Civil service has principles. One of them is
the care for the civil servants Public sector orgzizations throughout
(Fursorgepflichty® The level of care is the world carry out activities that can be
decreased in flexible employment forms. Aclassified as social responsibility because
company has different functions than a statehey carry out their dutieor the public
Consequentlya civil servant is expectetd interest. However, the perceived trend is the
actfaithfully to the state andn exchang, spread of recognition that activity carried out

5. Social Innovation and PSR

Oregon, Hart Publishing, 20p4Bercuson fiEuropean Labour La®, p. 404. ; M8 r t o Kozsd&d ds®n , i
maganszféra viszonya a karrierutak tervezésgifeno Bono Publicd Magyar Kdzigazgatd®014/1, (2014) p.36.

2% Imre Szabd, Trade unions and the sovereign power of the state. A comparative analysis of employer offensives in
the Danish and Irish public sectofsansfer: European Review of Labour anesBarct?4. évf. 2. sz.(2018) p. 167.

30 Firsorgepflichts (care for civil servants) is the main task of the state in the wlogletl The basis is loyalty
for loyalty. The state cares for their civil servants, because they are loyal. This viewg@nhisst important pillar
of the public law based civil service.

31 Christoph Demkend TimoMoilanen fiCivil service sin the EU of 2Reform outcomes and the Future of
the Civil Services, (Frankfurt am Main, Peter Lahg201Q p. 68.
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for the pultic interest is not automatically If the local government carries out the
socially responsiblé? However, this measurement of added socialue, it will
observation is not easy to see, since theome to the conclusion that the second
common sense of public good and the publicandidate has to be recruited, since by giving
interest is inhererwith public responsibility him a job,it has a good chance of preventing
but does not include social responsibility ahim from reoffending, andstill the first
well. Therefore it is necessary to interpret candidate will find another job fdrimself
public social responsibilty as an the second one is nstireabout the same.
administrative functionA very interesting The first question is how PSR is
example is th@ublic Social Value Adrom connected to equal treatment. The second
GreatBritain. It specifiesthat all purchases, candidate is preferred in this case, because
subsidies, programendco-operations from he has a handicap for the reason of his social
the budget must consider the social value gbosition.This moment is very important, but
Triple Bottom Lightwith the interests and who can decide what the better benefit for
needs of the communityThe PSR is far the society? In most cases the situation is not
beyond the obligations of the state, but its clear as in our example. This is a very hard
cannot draw a sharp line between theguestion. This role of the state functions
regulatory and the voluntary. The maintheoretically, but the state cannot decide
guestion iswhere the line is® From the personally in practice. The head of the office
previous question comes the second onevill decide. | think, this task is quite hard for
How will it influence the HRM of the civil these people. The director must clear the
service law? The main topics of PSR aregelations in the office and do everything for
equal treatment, equal chance fotthe goods of the local area. This decision is
everybody, how safe the environment ispverweighed. The office has to work for the
etc3* The social avail influeced the better good in the society, biithas not the

application of the PSR. We would like tot ask t o enforce it.
show the dilemmas with a concrete exampleto be indirect and direct as well.
The office needs a new employee (or civil Equality is the most important issue,

servant). There are two applicants. The firstve must assure the same possibilities from
one studied in the best schools and madie beginning of the relations. PSR will
every exam excellent. The secormplicant change the functions of the adsination.If

did not study in good schools and he mighthey are weHused, planning a variety of
have been a prisoneffhe job does not servicescorresponding to theommunity
require special qualificationd he employer values will bring much more holistic and
must choose the person who means moiianovative results thathe earliempractices.
social benefits. The first applicant will be The use of social value in planning hefut
able to find a job anywhere, he hadsl of only to reduce cosfshut it can also bring
chances. The possibilities of the secondenefits tothe society ina long termto
applicant are limited. He cannot find job in aoperate the services. There are several
lot of places. So, it is better for the societyfeatures that can be included in the design of
if the employer chooses the second persothe service, which have a lasting effect on

32 Sangle, ShirishijCritical Success Factors for Corporate Social Responsibility: a Public Sector Perspective
Corporate Social Responsibility and Environmental Manageérhép. 205214 (DOI: 10.1002/csr.200)

3 Balazs Benjamin BudayiiA kozigazgatas Gjragondolasa Alkalmakodas, megujulds, hatékonysag
[Reconsidering public administratie\daptation, renewal, efficiency|Budapest, Akadémiai Kiadé, 201 p. 95.

34 Buday:fA kozigazgatas Gjragondolasa 96p .
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their effect.For example, it has a positive governments recognized thagcause of the
impact on social imrests when employing a need forgreater flexibility, it would be better
variety of workforce in the provision of the to treat legal relationships on a contractual
service or paying attention to improving thebasis®®
skills of employees and providing access to Changing of the role of the state
digital technologies. converted the obligation system of the state
as well. The care for civiservants is
transformed by the viewpoints of the
manager. The state functions in the open
Social innovation influenced civii models as a company. A company has fewer
service in more ways. We waudtéo show obligations towards the civil servants. The
two effects of this. The first one wascare for the civil servants (Fursorgepflicht)
digitalisation. Digitalisation changes jobs inhas changed. This liability is sed on the
the administratiod® It means flexibility, volunteering and the social benefit for the
freedom and creativity. These definitionssociety. In the business sphere it is called
stay far from the administration in the carrierCSR, in the public sector it is called PSR.
models, but they are notec by the opened This responsibility is more and less, as the
models very often. The effects of the labourcare. The tasks of the PSR are basically
market give this new terminology to thedifferent. The relationsps of the civil
administrative law. The state is one of theservice break up permanently. This process
members of the labour market. In manyis not so fast, but it enforces in all kinds of
countries it does not differ remarkably fromsystens. The close models will be opened in
a normal employer. In mangountries it the future, and flexibility and the PSR
would open administration and change thectivatesthis. We cannot speaibout just
role of the state and the civil servants as welbureaucratism,NPM or Neo Weberian
The example of Denmark is an example ofmodels and systems. We must speak about
longterm  changes. Denmark  hassocial innovations, which cannot change
represented an employer approach based dasically the philosophy and the main theory
state sovereigntjor a long time andthis of administration, but the innovations,
was not the case for teachers working idlexibilization, and the changing. Change is
Danish schools. Until the 1980s, teachers igonstant, the other things aret mmportant,
Danish schools started working as officialgust the attachment and the solution of the
from the beginning of their careeand they changing. Changing and social innovation
were strictly under the rule of sovereignmean open administration systems. Opened
employes. However, employers' tal to business, opened to politics, opened to
service and flexibility.

6. Summary
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LIABILITY OF THE TRANSPORTATOR IN THE CASE OF THE RAILWAY
TRANSPORT CONTRACT

Adriana Elena BELU"

Abstract

When dealing with rail transpt, whether we deal with aspects of domestic or international rail
transport, the provisions of GO no. 7/2005 for the approval of the Romanian Railways Regulation and
the Romanian Rail Transport Regulations for Internal Transport and the Conventioreamatiinal
Carriage by Rail (COTIF) of 9 May 1980 and Uniform Rules for the International Carriage of Goods
Goods (CIM) for international transport.

Keywords: Contractual transport, rail transport, tort law, illicit nature of the harmful act.

the same sense, the problem can be raised
Introduction and vice versa, ie the provisions of the
transportcontract can not be opposed to the

Relationships arising from — the arties to the contract that preceded it. Thus,

trans_port _contract are mdep_endent of thg a transport contract, if the jurisdiction of
relat|o_n_sh|p bet\_/veer_l the shipper and th?ne Court of Arbitration in London, in which
beneficiary, .Wh'Ch s based on anotherthe jurisdiction of the International
contract, which are not opposable to th ommercial Arbitration Court in Bucharest
| tractaith it Hoct C{Nas established in the e_v.ent.of litigation,
ajone contracta/ith 1ts own €tiects. was settled in case of litigation between

Carriage of goods is determined by theSellers and buyers.

Sal? ?fafbuyer fromtarfwther Ioc_allty orﬂt}he The transport contract is a legal
rental ol equipment for us€ n anotnen, i tion with specific characters, which

:ocalt|t)(/j thTz?]n the onfe In Vﬁ'h'Chd theyl aregistinguishes it from all other contracts with
ocated. € use ol purchased or '€aseg..,,mic or civil law cotent or which have

goods may take place only bransporting as object the provision of services.

them from the place where they are to b?zepresents in legal terms the realization of

used.Th lusi f th iract feconomic relations of a special nature, such
_'he _con((:ju;smn.od E C(?ER ract olas the displacement of the object of
carriage 1s  determine y € prlortransport, which gives it its own juridical

gggfrl;;'gn W%Loﬁle Ic?;lr?;rci?ssea{u t(r)ir;trily figure with distinct chqrae’rs. Bein_g entered
through this connection. Thus, in practiceInto between economic agents V-Vlth rggard o
the ransport contract béing au,tonomous i’the performa_mce of certain services, in order

' : ! carry out its tasks, the transport contracts
conclud(_ad_ and execut(_ad independently o re economic service contracts and are of a
any existing conventions between the

; : ; . special nature.
shipper or the consignee and third parties. InIO

" PhD Candidate, Bucharest University of Economic Studies, Lawyer in Dolj Bar Associatiowail(e
adyelenabelu@yahoo.com).
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The contract of carriage is a unitary,between the parties to the shipment contract
autonomous and autonomous contract, in there of a complex legal nature.
content of which there are elements that There are two civil contracts in the
resemble elements specific to otherelations between the consignor and the
contracts, but which confer on this contractonsignor: a contract without a warrant,
an own legal nature. under which the senderuthorizes the

But not every move of things from one shipper to conclude with a carrier the
place to another is the subjexdfta transport transport contract and a service contract, on
contract but only when the shipment is madéhe basis of which the consignor must
on the basis of the assumed obligation of thexecute all the operations necessary for
carrier and which it has taken to the place ofransport, such as the taking over of the
loading and will hand them over to place ofgoods and their loading in the meao
destination. transport, the completion of the necessary

The towing contract is of a legal natureformalities. The consignor is responsible for
different from the legal nature of thethe destruction or destruction of the goods
transport contract because it does ndromthe momentthey are received until they
involve the taking over of the goods in theare handed over to the carrier, and is only
port of shipment and their handing over toresponsible for the proper exgion of the
the port of destination but only the offshorespecific shipment contract obligations and
or seagoing offshore . The towing contracthe choice of the carrier, the means of
may be érminated for a certain distance, fortransport and the route. The sender has the
a certain length of time or for the executionright to terminate the contract, but only until
of a particular operation, in return for athe date of conclusion of the contract of
payment. Both Contracting Parties havecarriage, in which caseehs obliged to pay
obligations whose nenompliance entails the expedient a sum of money, which
the contractual liability of the defaulting represents the equivalent of his activity until
party, and in the event of damage to propertghe termination and the price of the
due to third parties by performing the towingaccessories provided; unpaid, as long as the
operations, the defaulting party shall begoods are still in detention, will have the
liable to them. The contract of carriage isright of retention. By thevay it is formed
also different from the contract of shipment,and viewed from the complexity of its
which is the contract on the basiswdfich a constitutive elements and its purpose, the
person, called expeditionary or transport contract has its own legal structure
commissioner, undertakes to the otheand specific physiognomy, being
contracting party, appointed as the sender andependent of any other civil or commercial
the principal, that by virtue of the contract.
empowerment given by the latter to
conclude with carriage on own account but
on the expeditios behalf a contract for the
carriage of goods and to carry out all th
ancillary operations for the dispatch of the The legal provisions applicable to the
goods or their arrival at destination and the¢ransport contract come from a series of
consignor undertakes to pay him a certainormative acts that need to be coordinated
amount of money and the price of ancillarywith each other. The Civil Code refers to the
services The legal relationships establishectransport contract within the scope of art.

1955 - art. 2008. The tmasport activity is

1. Regulation of the tansport
contract.
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also regulated by normative acts specific to 2. Mandatory clauses of the
each transport sector:  Governmentransport contract

Ordinance no. 19/1997 on transport; The .

Romanian Railways Regulation approveoL According to art..196.1 par. (2) the
by Government Ordinance no. 7/2005 rans.port document is S|gned_ by the
Government Emergency Ordinance no’_conggnor and ”.“‘St .contam, lnter. alia,
12/1998 @ the Romanian railways and thepartlculfflrs of the |dent|ty'of the consignor,
reorganization of the Romanian Nationalthe @rrier and the consignee and, _where
Railway Company, Government Ordinanceappl'cable’ the person to whom the shipment
no. 42/1997 on the maritime and inland"> d_ue. The transport document also
waterways, Government Ordinance no.ment|ons the pla}ce and date of receipt of the
27/2011 on road transporBesides the goods, .the point .Of depart_urg and the
special laws and custom, as pigiwns that destination, the price and timing of the

derogate o e legal egime estblsne TSN, e mve, any wolme of
by the New Civil Code, it is also necessary P 9
hen handed over for transport, the

to consider Art. 140 of the Law no. 71/2011dan erous nature of the goods. if anv. as well
for the implementation of Law no. 287/2009 gerou 9 ' Y,
as additional documents that have been

on the Civil Code, which stipulates that thehanded over and accompany the shioment
provisions of the interrinal instruments pany P '

ratified by Romania in the field of transport?rhe Parties may alsqeee on other entries

prevail over the provisions of the Civil Code." the transport_d_ocument. .

Art. 193 of the Law no. 71/2011 ___'he provisions of the special law
provides that art. 20 par. (3) of the€main applicable. .
Government Ordinance no. 19/1997, which Thg terms of the contract qf carriage
regulates the transport contragigeneral, is concern: the date of the contract; the nature

modified in order to know the provisions of 22n;gemégénsigggﬂﬁigggperc])t]f g:e Or())a(\jréles
the New Civil Code as a general rule. ' 9

Also in the sense of recognizing thetrfmspor.ted., ﬁarr!ers Obl'g?t'r?nfj’ payment
provisons of the New Civl Code as a°f "ePIEE. e Senatre o he docurent,
general norm in the field of transport, art'because it determines the day of cogclusion
194 of Law no. 71/2011 provides for theof the contract of carriage yas from the
amendment of para. (7) of art. 1 of '

Government Emergency  Ordinance no.normal start of the assumed obligais. In

12/1998 on the Romanian railways and thgddmon, dating is of interest in determlnlng
whether or not the sender was a person with

reorganization of the Romanian Railway . . )

an exercise capacity at the time the legal act
Company. T

was finalized.

In addition to the common features of The nature of the transport document
any provision of services, the transport P

convact = stiqushed by 1 oun 1+ S0UeSEq nokentaly by an 1965 of e
characteristics, such as: an activity '

consisting in the movement of persons 0transport document is on order or at the
bearer, the property of the transported goods

goods; the exercise of th_e c.arrler act|V|t_yaIS wransferred by the effect of the
a selfemployed profession; the technical o .
. transmission of this document. The type of
and commercial management of the .
S transport  document influences the
operation; autonomy of the transpor

contract against the correlation contracts identification of the repient. The Civil
9 " Code requires that the sender, the carrier and
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the consignee and the person who has to péging transported shall be decided by the
for the shipment be identified. The identityparties. The time limit for the execution of
of the sender allows the carrier to know thehe contracof carriage starts to run from the
person from whom he or she can validlydate when the work was handed over to the
receive counteorders, such as changing thecarrier by the consignor.

destination or replacing the consignee. The Payment of the price must be
carrier, being the main party to the contractexpressed in the document. The cost
must be nominated, because only thelepends mainly on the type of transport, the
recipient or the rights transferee will knowdistance traveled, the nature, the dimensi
without a doubt who can be held accountabland the weight of the work being carried. In
in the eventof loss or damage to the addition to the actual price of the transport,
displaced propertyThe mention of the seat its total cost may also include other amounts.
serves to determine the territorial The new Civil Code provides that the
jurisdiction of the jurisdiction that will settle transport document is signed by the sender.
the dispute between the contracting partieBy signing it, its unconditionadherence to
most of the times the defendant being théhe terms of the transport contract is
carrier. manifested. The text does not include the

The nention of the addressee iscarrier's signature. The nominative transport
necessary to enable the carrier to determindgocument must be signed by both
the person entitled to the cargo at the end afontracting parties, namely carrier and
the journey. consignor.

The description of the cargo that the
shipper handles to the carrier is a mandatory
requirement in the contract of carriagace
the nature, quantity, volume or mass andthe  Two obligations are the basis of any
apparent condition of the goods whenegislation on transport, in the general sense
delivered for carriage must be specified, thef a different carrier according to the rules of
dangerous nature of the goods, if any. ltommon law, in particular the meaning of
things are in boxes or packages, you mushilway under the various transport
specify their quality, number and $ea@r regulations.
marks applied. The imperative nature of these

The purpose of these mentions is tabligations is:
facilitate the identification of things both by - equality of treatment towards the public
the carrier, who must release them at the end  wishing to take part in the contracting of
of the journey, as well as the recipient, who  a transport, resulting in the publicity of
will receive them. The load description the law or regulation which stipulates
serves to assessthmount of compensation the conditions and the price on the
that the carrier may owe in the event of loss means of transport, which become
or damage to goods during transport. mandabry in the relations between the

Regarding the carrier's obligations, the  state or the entrepreneur and the private

New Civil Code requires that the point of persons on the basis of the concluded
departure and the destination be mentioned. transport contract;
By knowing only the dstination, the carrier - nondisregard of the general principle
will be able to properly guide the means of  that it is not permissible to circumvent
transport. The term of the shipment must be  the contractual obligation giving rise to
mentioned, the term of delivery of the items  the waiver.

3. Comparative view of transport
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Any enterprise of private or private As far as the railway transport is
interest violates the principle of fairness inconcerned under the old laywhenever the
law when it is allowed by law or the special tariff was applied, this presupposed
regulation which would require it to deviatein the transport contract the existence of a
or diminish its contractual responsibility. negligence clause on the part of the railway
Justice, by jurisprudence, has thenor of administration and the recipient was the one
restoring the violation of this high justice who had to prove the fault of the roads
principle. railways.

The law ofMarch 29, 1905 considers
any clause introduced in the consignment
note to be void under which the reduction of

In France, land transport was governediability is stipulated.
by the provisions of Art. 1782786 Civil The provisions of the Code, which did
Code and Title VI S. Ill Commercial Code not restrict the parties' freedom of contract,
dealing with commissioners for water andthe carrier, to the freedom to doact with
land transportri Art. 96102 and S. IV the shipper on the terms of the contract,
which contained a series of provisionscould mitigate the extent of its liability or
concerning carriers generally in Art. 203 remove it altogether by stipulating in the
108, these articles contained general rulegontract a noiwarranty clause. However,
applicable to any kind of transport.the casdaw has saved the general principle
However, it does not apply to maritime of common law that each igsponsible for
transport as these are reguthteeparately the consequences of his deeds or the- non
from the commercial code or from thefulfillment of an obligation.
transports on the roadways to which the laws ~ Through a series of steady decisions, it
of 30 May 1851 of 17 July 1908 apply, or thehas defeated the desire of railway companies
trams and railway undertakings of localto work beyond the boundaries of an
interest to which they apply the law of 11elementary contractual liability, being
June 1880 and the decree of 16/ 11907. nullified by any clause to the contrary. The

For a long time after the promulgationlegal reasoning which the French courts
of the commercial code, France hasbased in their judgments referred to a clause
envisioned a rich legislation on rail whereby railways would be sheltered from
transport, seeking new provisions to satishany liability or diminished the degree of
the requirements of this mode of transport. their liability resulting from the breach of

From the point of view of the legal contact is equivalent to the right of the
nature ofthe transport contract, the Frenchrailway company to free themselves from
Civil Code regards it as an operating leasthe effects of culpability, which would result
and the commercial code as a commissioin the encouragement of all the most
contract. The French Leader did not know tcdamaging crimes and negligence and the
relinquish the transport contract thatdeceptive facts. As a consequence, such an
autonomy that is so logical and necessary tirresponsidity clause would be against
the impotant economic function it performs. public order and would not be valid.

The rule of law translated into law is
incomplete and too old that it can no longer
solve problems that arise with the
development of the transport industry. In Germany, it was easier to regulate

the transport contract because there is no

3.1. France

3.2. Germany
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legal tradition as it was in France where théo a transport of public interest, are
commercial code of 1807 drafted the basiémperative and the contractual freedarh
principles of transport and created a legathe parties is wholly excluded.
regime that had been put into practice. The
German Legislative Commission of 1848, 33, Ital
which had been designated to deal with trade - ltaly
and transport business, was able to study this  The Italian Commercial Code of 1865,
problem and resolve it in a satisfactorywhich was a copy of the French code of
manrer. 1807, contained in the transport field old
The 1861 code deals with transportprovisions because, during the entry into
through art. 39@&21. Damages in the eventforce of the French code, the transport
of damage or loss were calculated accordingidustry was very poorly developed,
to the value of the goods in the destinationrafficking in persons or goods was
city, and when the carrier was guilty ofextremely low when, after several decades,
misdemeanors or misdemeanors, it used thte transport companies have expanded,
principles of common law with regard to especially the railway companies, and those
damage to the sender. For the amounts dygovisions could no longer meet the new
by virtue of transport, the carrier had aneeds due to the multiptition of the means
pledge on the shipment. All of theseof transport and their intensification.
provisions, together with the others The ltalian code deals with freight and
contained in the old code, have been theeight forwarders, each with a sphere of
basis for the draftg of the Berne activity and distinct responsibility. The
international convention, which is largely aChief Officer was responsible for the way
true replication of the German principles. Inthe carrier carried the task afarrying,
1900, the new German code wasgesponding to the damage, the loss or delay
promulgated, which, in transport mattersof the work, and the carrier responded to the
reproduced exactly the provisions of thecommissioners as to how it had carried out
Berne Convention, paying particularthe shipment.
attention to the conditions under which There is no provision in this code on
transport must be carried out and at the samil transport, and then, in the absence of a
time regulating the responsibility of the special law oregulation, the provisions of
carrier. the commercial code apply, which is totally
The German legal system on transporinadequate and abusive.
has been adopted by many countries in their ~ Thus, due to the lack of specific rules
transport legislation because the fBans that clearly and precisely define the concept
have been the only ones who have been abi# railway administration's reputation, those
to adapt to the new requirements emergingompanies, through theiregulations and
with the development of the transportstatutes, which they changed as they pleased,
industry, new principles capable ofbegan to restrict their responsibilities in
satisfying them. many cases or reserve their right to fix in the
Transport law is viewed by Germanconsignment note the amount of damages
doctrine and law as a conventional rigiit they would have to pay to the entitled party
the parties, although their will is limited by in the event of dmage or loss attributable to
some prescriptive rules prescribed by thehem. Many times, through an express
Code, however, they have some freedom telause, they were free from any liability. The
contract. The principles of railway law refer damages suffered by the public as a result of
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such abusive treatment, forced in the event  3.5. Switzerland

of damage or loss, to satisfy what companies

wished © indemnify or to give up any tansTgre'i ilr?Vva(\jifczze?laﬂzrcvt]/hilcghgggogl(t)a\lli?\rsntehde

compensation when the companies provideéamep rovisions as the’ Berne international

the clause of their irresponsibility in the pr : :
convention. The contract of carriage is

contract. . Y
. . treated in Art. 48-457 of the Obligation
Following the promulgation of the fCode of 30 March 1911.

commercial code in 1885, a number o
conventions entered into between the Italian

State and thearious companies to which the 4. Liability in the contract of
state had conceded the operation of thearriage.

railways, setting out in detail the conditions Fail v with the obligati
under which they were obliged to carry out ailure to comply with the obligations
the transports, and also the extent of thef@SSUMed in the contract of transport gives
responsibility The Royal Decree of rise to civil liability for the carrier and the
November 26, 921 brought many Changesconsignor. As regards the liabilityf dhe

to the existing legal regime for railtransport.ConSIeror or the consignee, the rules that
The ltalian Legislative Commission of apply are those of ordinary law, whereas

1921, which deals with the reform of the SPECial aspects of the common law apply to

commercial code, has echoed a pressin@e caRrrier.d. h . h .
need. He also deals with the transport of egalr Il'ng'l' the dcarrlelp b'IF er_er IS
people. The few prinples of the contractual liability and tort liability. Tort

commercial code applicable to all modes o*'_ab'“ty IS subject to the prasions . th_e
transport are insufficient in their ContentC|V|Icode, and contractual liability is subject

and, with the development of puinctOthe provisions of special laws, and only in

transport services, their applicability hast® absence of specific provisions is it

become increasingly difficult. In this SUbjeCLto (iomrlnon law. - .
situation it was necessary to intereen the ._T_e €gal regime o _t.e carners
jurisprudence  to  supplement thesé'?‘b'“ty is given by the provisions of the
shortcomings and the legislator who byCIVII code by art. 1984002.

special laws to adapt the old provisions to

the new requirements. 4.1. Tort liability of the carrier.

Tort law is a sanction specific to civil
3.4. England law, applied for committing an illicit act of

The regulation of transport in England€@USing damage and has a reparatory

is subject to the rules contained in the“haracter.

Railways and Qaal Traffic Act of 30 July According to the civil code, any person
1854 where no convention whereby thJ'as the duty to alerve the rules of condu_ct
carrier would derogate from the generaFhat the I‘?W or custom of t_he place requires
principles  underlying its liability is that, by his actions or inactions, the rights or

prohibited under the penalty of nullity. Iegl_t|m_ate interests of others, are not
Any carrier is subject to those prejudiced. The person who has discretion

provisions which have a single purpose violates this obligation is responsible for all

fair compensation in the event of |Oss’the camages caused, being obliged to repair
damage or delay. them fully. In certain cases provided by law,

a person is obliged to repair the damage
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caused by the deed of another, the things (packaging the particularities of the goods
animals under his guard, as well as the ruiwhich required special conditions or certain
of the edifice. precautions dimg transport or storagethe
The carrier, through thperformance creator designated by the consignor or
of the contract of carriage, assumesconsignee to accompany the transport has
responsibility towards its contractor but maynot taken the necessary measures to ensure
also assume liability to third parties in thethe integrity of the transported work;
sense that in the event that third parties havincorrect indications in transport documents;
been harmed by acts committed by the handing over incomplete transport
carrier in the course of thactivity outside documents.
the contract of trabsport, the liability of the

carrier will be a tort / delict. N
4. 3. Liability for non-transport or

for delay
4. 2. The contractual liability of the

. The carrier is also liable for the
carrier.

damage caused by not carrying out the
When the sender did not notify thetransport or by exceeding the transport term,
carrier of the fault of the work, and he didresulting in unlawful acts, such as not
not check the thing and didonknow his carrying out theéransport and exceeding the
vice, if the work deteriorated because of higransport time.
vice and the things adjoined, the sender will The performance of these acts may
be responsible for the damage caused by hentail the liability of the carrier and is a
fault. The sender's deed may extend thenanifestation of the nefulfilment or
wholly or partly the civil liability of the inadequate execution of the obligation of the
carrier. In order for t liability to be wholly transport to carry out the transport within a
excluded, the creditor's deed must fulfill thecertain period, determined conventionally or
features of force majeure, ie it is absolutelyegally.
unpredictable and irresistible, otherwise the If it is found that the loss or damage or
rules of common fault will apply. In the casealteration could have occurred in certain
of the transport contract, the following will cases, it is presumed that the damage was
be attributed to the sender and the consigneeaused by that cause.
- inappropriate loading or unloading, if these The carrier is relieved of liability if it
operations were done by the means of thproves thatthe total or partial loss or
consignor or the consignee or under theialteration or deterioration occurred due to:
supervision; the sender hid the vice of the any other offense committed
work, declaring the contents tife package intentionally or by fault by the sender or
to be false;- the sender has handed overconsignee or instructions given by one of
products which are excluded from thethem;
transport by any special law, under a false, the major force or deed of a third party
inaccurate or incomplete name andor which the carrieris not required to
confiscated by the authorities; handing respond.
things over to a package with defects that  Article 1991 The NCC aims to group
could not be seen from the outsidethe exonerating causes of liability that may
appearance when things were taken tbe encountered in the event of loss,
transport:- the consignor did not indicate in alteration or degradation of the goods
the transport documents and on thearried. The text is not an exhaustive list of
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excusable causes of lidibj, but the article In the event of intentional or gross
refers to other causes provided by specialegligence on the part of the carrier, the
laws and other texts of the new Civil Code provisions relating to the extinction of the
and exonerating causes of liability apply alsaclaimant's claims and those relating to the
to the transport contract. notice period are not applicable.

Art. 1991 The NCC establishes two The clause which removes or limits the
categories of exonerating causes dfility,  liability established by law to the carrier is
depending on the legal mechanism oftonsidered unwritten. The consignor may
producing the exonerating effect of liability. take the risk of transport in the case of
The first category is characterized by thedamage caused by packaging or in the case
following mechanism of producing the of special consignments which increase the
exonerating effect of liability: in order to risk of loss or damage to the goods.
apply the exonerating cause, it must be Unless otherise agreed, the carrier
proven that it is produced and that there isvho undertakes to transport the goods on its
damage. It is not necessary to prove theperating lines and those of another carrier
concrete causal link, that is, the fact that thehall only be liable for carriage on the other
actual damage is the consequence of thees as a commission agent.
interference of the exculpatory case relied
on. Concerning the causal link betwette
exonerating causand the prejudice, art.
1991 alin. 2 The NCC requires only an Unless otherwise provided by law, in
abstract analysis in order to ascertainhe case of sucesive or combined
whether the intervention of the allegedtransport, liability may be brought against
reimbursement case would have the effect ahe carrier who has concluded the contract of
giving rise to the damage suffered. If thecarriage or the last carrier. In their relations,
vocation of the existence of an abstrackach carrier contributes compensation in
causal link has been proved, it is assumegroportion to its share of the transport price.
that there is also the concrete causal link. If the danage is caused intentionally or by

The second category is characterize@ross negligence on the part of one of the
by the following mechanism for producing carriers, the full compensation is incumbent
the exonerating liability: for the purpose ofupon him. When one of the carriers proves
applying the exonerating case, it must behat the damage did not occur during its
proved that it is produced, that there isransport, it is not required to contribute to
damage and that there is a concrete caus@bnpensation. Goods are presumed to have
link to prove that the damage is thebeen handed over in good condition from
consequence of the exculpatory liability .  one carrier to another if they do not require
the transport document to state the state in
which the goods were taken over.

In the successive or combined
transport, the latter cdes the others with

The causes that remove the unlawfutegard to the collection of the sums under the
nature of the harmful act are: legitimatecontract of carriage and the exercise of the
defense; the state of necessity; theights. The carrier who fails to fulfill these
performance of a legal duty or legal ordembligations shall be liable to the previous
given by a competent authority; the victim'scarriers for the amounts due to them.
consent; the exercise of a subjectiight.

Conclusions

4. 4. Causes that eliminate the illicit
nature of the injurious fact
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PARTICULARITIES ON THE REGULATION OF THE SUE PETITION, IN THE
LIGHT OF PRACTICAL DIFFICULTIES AND LEGISLATIVE CHANGES

Andrei-Radu D1 NCA

Abstract

According to the Romanian Civil Procedure Code, one of thé stéges of first instance is
represented by the written stage in which, as a general rule, the fulfilment of the requirements
regarding the petition content is analysed.

This stage is a novelty of the new Civil Procedure Code. The purpose of thissctiepkeivent
the introduction of an inform application, as well as for predictability reasons, in order to guarantee
the other parties the right of defend onesel f,
claims:

However, the institinn has experienced some interpretation and enforcement difficulties, but
also legislative changes that will be the subject of our analiysis.

Keywords: sue petition, regulation, written stage, inform application, enforcement difficulties

of the means of evidence they intend to
administer? The reason for setting up this
procedure is, at least on a theoretieakl, to
The new civil procedural law, in force increase the efficiency for the trial, to reduce
since February 15, 2018&eaning the New the length of the civil trial, to ensure all
Romanian Code of Civil Procedure Codeprocedural guarantees, in particular the right
surprised by a novel legislative elementfo defense and the principle of contradictory
namely the establishment of a distinct written As the Constitutional Court of
stage in the first instance court, immediateljRomania has also decided, the Decision
after the introduction of the sue petitibn no. 479 of November 21, 2013, published in
At this stage, the parties are mutuallythe Official Journalno. 59 of January 23,
aware of their claims and defense, aswellagd 0 1 4 : AThe procedure (

1. Introduction

* Judge, Teleorman County Courir(il: andreiradudinca@yahoo.com).

1 The following provisions of Article 200 of the Code of Civil Procedure are relevant regarding the conduct of
the written procedure: #f(3) Wh emtsofAnte94a973, thé applieantshalln d o e s
be notified in writing of the shortcomings, stating that within maximum 10 days after receipt of the communication,
he shall make the ordered additions or modifications, subject to the sanction of petition anrtisrestempt from
this sanction the obligation to designate a common representative, in which case the provisions of Art. 202 par. (3)
are applicable.

(4) If the obligations regarding the filling in or modification of the application provided in ArtlitL24 -c), d)
only in the case of factual reasons and f), as well as Art1995are not fulfilled within the time limit stipulated in
par. (3), the application is annulled.

(4 ~ 1) The complainant may not be required to supplement or amend theisae péth data or information
which he or she does not have in person and for which the court is required to intervene.

2Gabr i el CivBumracediral lawi3 edition, revised and addéd, Hamangiu Publishing
Bucharest, p. 332.

SGabrietSa n d u ISeefpétition regulétion a tool for achieving the right to a fair and and a predictible
cas®, Private 042013VmYAl6i ne, n
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the legislator and aims to remedy someirtue of its Constitutional role established in
deficiencies of the introductory action, soArticle 126 par. (2) and Article 129 of the
that, at the beginning of ¢hprocedure for Constitutional Law, is able to establish the
fixing the first term of trial, it shall contain court  procedure, by law. These
all the elements provided by Article 194 ofcongitutional provisions give expression to
the Code of Civil Procedure. the principle also established by the
The | egisl ator 6s PpRuwopgaro Goart of sluntn Rights, pvhichn i n g
the parties in a trial and thus respecting théor example, in its Judgment of 16 December
principle of celerity and theight to a fair 1992, Case Hadjianastassiou v. Greece
trial. Such a procedure would not affectthep ar agr aph 33, sTheat e d t
very essence of the protected right, since Contracting States ngpy considerable
is also accompanied by the guarantee givefreedom in the choice of the appropriate
by the right to make a request for reviewmeans to ensure that their judicial systems
under Article 200 par. (4) of the Code ofcomply with the requirements of Article 6
Civil Procedure. Moreeer, the court rules (Art. 6). The national courts must, however,
on a matter exclusively concerning theindicate with sufficient clarity the grounds
proper administration of justice. on which they basedh¢ir decision. It is this,
However, as the European Court ofinter alia, which makes it possible for the
Human Rights has repeatedly establishe@accused to exercise usefully the tigyhof
most of the procedural rights, by their verya p p e a | available to hi
natur e, ar e not fi ci v iThe passibfity bfsaonulling thehsuen  t
meaning of the Convention and therefore falpetition is in line with the case law of the
outside the field of application of Article 6 European Court of Human Rights, ih
of the European Convention for on Humarstated that the sanction of the annulling the
Rights and Fundamental Freedoms (...).  application (...) complies with the
Therefore, while the admission inrequirements to be prescribed by law and to
principle procedure does not concern th@ursue a legitimate aim, namely the proper
substance fothe application, the contestedadministration of justice (see the
provisions do not infringe the provisionsinadmissibility decision of April 15, 2014,
relating to the right to a fair trial, since theCaselefter v. Romanig*
special procedure in question does notreferto  The written stage is provided only for
the substance of the cases, the way Article the sue petition, not for the incidental claims,
of European Convention for on Humaneven if they have the legal nature of a sue
Rights and Fundamental Freedoms requesipetition, because they are introduced or
but only on matters of purely legal nature, thddebated after fixing the first term for the
examination of which does not necessariltrial.®> Also, thewritten stage is incompatible
require a debate, with the parties being citedwith certain procedures, either because the
Moreover, the procedural means byelements of the sue petition are different
which justice is carried out also mean thefrom those of ordinary law, or there are
establishment of the rules of the process
before the courts, and the legislator, by

m.
he

“Traian Cornel Bri ci u, CiviCpraceddral lavd 26 adition, aavised ancaddlédn u , 0
Na S i Rublishing House2 0 1 8, Bucurexti, p. 293.

5Gheor gheNew Cade & &ivil Pridcedure, commented and annotated. Vart. 1-5260 , Uni versul
Juridic Publishing House, 2016, Bucharest, p. 737.
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situations where there is no need for prioc o mmuni cat e t hese dat a,
judicial preparatiof. that they are knowno, b
It should be noted that thediments of In addition, part of the doctrifk
this written stage also existed in the olcclaimed that, in all cases where the applicant
regulation, in Articles 114and 114, index® did not comply with the obligation to
of the Old Code of Civil Procedure, but therecomplete or amend the action, the court is
was no possibility for the judge to annul theentitled to annul the application. It was thus
sue petition in the case of failure to fulfill the consicered that the legislator makes no
missing reqirements, only the possibility of distinction according to the essential or non
suspending the trial. essential nature of the requirements set out
Regarding the effectiveness of thein Articles 194197 or whether they are
written stag® a part of the doctrine governed by mandatory or nomandatory
criticized the Ilimits of the judge's rules. In the absence of legal criteria, the
appreciation of the sue petition regularity,importance assessment of the missing
but also the increased duration for a caselement would be discretionary, left only to
given that, in the old civil procedural law,t he judgeds discreti on,
simultaneously with the filing of the petition qualified as noressential, there would be no
for registration, the first term of the hearingreason to request the applicant to modify or
was also set. complete the application.
It was state that, in practice, the Indeed, the sanctioof the sue petition
procedure proved to be extremely rigid,annulment may occur both for non
among the most often equested compliance with the intrinsic requirements
requirements in the notifications to completeof the petition and for the extrinsic
the petition were the obligation to indicaterequirements provided by Articles 19497
the personal numerical code for theofthe Code of Civil Procedure. That is why,
defendant, therefore the legal provisiorin principle, the analysis of thdegnents of
which establishes the obligation tothe sue petitions concerns any of these

6G.-S. Lefter,op. cit p. 117.

"Article114 of the Ol d Romanian Code of Civil Procedure
petition, the President or the Judge replacing him shall verify that he meets the legal requirements. Where
appropriate, the complainant is required to completamend the application and to file, in accordance with Art.

112 par. (2) and Art. 113, the application and certified copies of all the documents on which it bases the application.

(2) The claimant shall complete the application immediately. When filimpt possible, the application will
be registered and will be given a short term to the complainant. If the application was received by post, the
complainant will be notified in writing of its shortcomings, stating that it will make the necessaryaslditi
amendments by the deadline (...)Hf.

8Article 114, index 1, paragraph 1, of the Ol d Roma
President shall, as soon as he establishes that the conditions laid down by the law for the sueeeigipstzall
fix the trial term which, under his signature, is notified for the present applicant or his representative. The other
parties wil!/l be summoned according to the | aw. o.

°Andr e iDiverting the siie petition regulation procedure from the psepfor which it whas regulated in
the NCCP. Incidents of judicial practiogvww.juridice.ra

YE| ena Theduapettion fiegulatichan instrument for imposing a procedural discipline or a filter to
prevent the trial®@ www.avocatura.comFor othere x amp | e s, see also Bogdan 1l one
Panorama of amendments and additions to the Code of
Bucharest, 2019, p. 57.

Vi or el NewC€aed Civil Rrocedure annotated U n i vidicrPablishing House, Bucharest,

2016, p. 425(.-S. Lefter,op.cit., p. 118119.
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aspects, and not just those provided by In such cases, the court still has the
Article 196, under the penalty of nullity. obligation to verify the fulfillment of the sue
However, in order to examine the limits petition requirements provided by Articles
of the judge's discretion in the written194-197 of the Code of Civil Procedure, but
procedure, account must be taken of thé can not annul the application anymdfe.
reason for establishing this stage. It is As it regards the first case, naly the
intended to communicate to the other party afailure to indicate the legal grounds, before
application which allows him to make athe amendment of the Code of Civil
complete defense, so that the sue petitioRrocedure by Law no. 310/2018, it was
annulment will only take place insofar as,considered that the absence of the legal
because of the #lormed petition, the catuct grounds does not justify the sanction of
of the civil process would be difficult, and theinvalidity except to the extent that there is
opposing party could not defend itself againsproven an injury which cannot be annulled
a claim with such vices. In other words, then other way than by the annulment of the
sanction of the petition annulment must bepetition. Also, if the factual exposition is
proportionate to the reasons justifying it, andufficient to imply the existence of a legal
the court is suppesl to analyze the rule, the court should frame the litigious
proportion for the missing elements affect theleeds in order to be lawful. Also, the
proper conduct of the proceedings, so that @pplicant may not be able to indicate the law
cannot communicate the petition to theapplicable to his claim, in the context in
defendant and, as a consequence, it ishich legal aid is not compulsory in
necessary to annul the request for summorRomanial® Other authors have argued that a
in the written stagé&? sue petition which does not include the legal
grounds does not generate a procedural
injury which cannot be removed except by
the annulment of the procedural &tt.
However, the legislative amendment is
The Romanian legislator made changesecessary, in the context of a widespread
regarding the regularization procedurejudicial practice of annulling the petitions
through Law no. 310 of December 17, 2018or failure to state reasons.
for amending and completing the Law no. The rationale behind thitegislative
134/2010 on the Code of Civil Procedure, ashange is that only the factual reasoning is
well as for amending and completing otheressential, not the legal grounds, the latter
normative act$3 being the subject of the court's qualification,
Thus, Article 200 (4) has beenand that cannot be done without a
amended in order to restrict the cases in
which sanctioning the petition annulment in
the written stage may be applied, meaning
failure to state legal reasons or the evice.

2. Legislative changes regarding the
written stage

12G, Boroi,op. cit p. 351352.
1 Published Tn The Romanian Official Journal no. 1074/18.12.2018.

4 NicoaeHor i a 8i S, Roxana Stanciu, fdlLaw no. 310/2018
Publ i

regarding the Code of Civil Procedureo, Hamangi u
5 GheorgheL i v i u Bdme Bsuas regaiiding the sue petitiayutation and the new regulation of stamp
taxe® www.juridice.ra
16 Gheorghe Floreayp.cit., p. 741.
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contradictory debat¥. Also, according to for the sue petition could not have acted
Article no. 22 paragraph (4f the Code of insofar as the applicant had regted at least
Civil Procedure, it is the judge who gives orone evidence under procedural regularity,
restores the legal classification of the triaffor example the offense report or even a
acts and facts, which often involves acopy of theidentity card, for the attestation
contradictory debate that can not be assureof the applicant's identity. The sanction of
at the written stage. the petition annulment could also have been
However, the repeal of this annulmentoperating in the casef using a formula
cases effective only at the written stage, thewhich is equivalent to the neindication of

judge still being able to order the petitont he evi dence, Aany evi (
annulment under the common law. Thus,thc a s e 0 or simply Awi tn
judge has the role of establishing the exacndicating their names and addres&es.

legal classification of the trial acts and facts, Thus, the court cannot consider the

only after having put this $sle to the applicant what type of evidence to suibat
attention of the parties. Therefore, wethe written stage, but only at the end of that
appreciate that the solutions provided by thstage, under Article 203 of the Code of Civil
doctrine and the judicial practice before theProcedure, when the first term of the trial is
amendment of the Code of Civil Procedureset, the judge is able to provide measures to
by Law no. 310/2018 are maintained,administer the evidence or to carry out the
meaning that the lack of legal gralsileads process according the law.
to the annulment of the petition if the judge However, we appreciate that, in the
is effectively prevented from proceedingabsence of some evidence, there still may be
with the qualification and settlement of thecertain situations under which the judge
application, the legal reasons not beinwould be able to order the annulment of the
clearly stated or contradictdfy This sue petition. We consider the situation of the
situation will not concern the wtén stage, documents provided by Article9 letter c)
but only after the completion of this of the Code of Civil Procedure, respectively
procedure after contradictory debates. the fiscal certificate or the land book extract,
Law no. 310/2018 repealed the basiin the case of immovable property, insofar as
for the petition annulment for failure to file failure to do so makes it impossible to
evidence. The reason for introducing thisdetermine the object of the claim or its
amendment is the fact that the absence walue?® However, in tiis case, the
evidence by the complainaentails the loss annulment will also take place for not
of the rightto propose evidence. In addition, indicating the object or its value, and not for
part of the doctrin€ and the judicial practice not stating the evidence.
considered that the sanction of annulment

17 TraianCornel Briciu, Mirela Stancu, Claudi@onstantin Dinu, Gheorghei vi u Zi d a €CammenBaul Po
on the amendment of the new Civil ProcedurdeCloy Law no. 310/2018. Between the desire for functionality and
the trend of restoratiol, www.juridice.ra

BpeliazNar ci sa Teohar i, Ga blewiCede of EivirPoocedufec Gommedtiom atiblgsr ) , A
2" edition, reviewed and addgWol. |, Universul Juridic Publishing House, Bucharest, 2016, pT#8;Minute of
the Civil Depart ment s-8 Maye®spdt.eovwws.dom-kberet i ng in lasi, 7

19 Gheorgheliviu Zidaru, op. cit; G. Boroi,op. cit, p. 354.

2 G.-S. Lefter,op. cit, p.128.

2See al so Mi fhCwidroaedufat lw©Supptement containing comments of Law no. 31@2018
Solomon Publishing House, Bucharest, 2019,1{7.
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Also, the lack of proof for the It should also be noted that in
representative status, under Article 194 letteRomanian law, in the absence afdence,
b) of the Code of Civil Procedure could leacdthe sue petition will be dismissed as
to the petition annulment in the written unfounded, and not as unproven. Therefore,
procedure, at least at a theoretical level, buwe appreciate that sanctioning the right to
it was rightly considered that it would be propose evidence at the written stage is a
more useful to fix the first term of trial and sufficiently vigorous sanction to establish a
to grant a time limit for this irregularity certain procedural discipline fohe parties.
removal, under Article 822 Even if there is no longer any risk for the
Even in tle context in which the plaintiff to have his petition filed without a
legislator has understood to remove thisubstantive analysis, there is an even greater
requirement from those which may lead taisk of looking at the merits of the
the petition annulment under Article 200 ofapplication, in the absence of proposed
the Code of Civil Procedure, we considerevidence within the law pseribed time
that there are no significant changes in thé&mit.
applicant's proceduraconduct, except in We note that the New Code of Civil
terms of easier access to a court, in order rocedure does not regulate an often found
analyze the substance of the claim. situation in practice, caused by the failure to
On the other hand, for the plaintiff, in conduct a written procedure or superficial
the case of rights that need to be exercisaoktition analysis by judges followed by
within a certain timdimit laid down by law, observing its regularity,ldnough it contains
Article 2.539 par.2) of the Romanian Civil some shortcomings related to the provisions
Code provides that the limitation of theof Articles 194197 (in particular by
substantive right to action is interrupted ifrequesting testimony without indicating the
the petition has been annulled by a finahames and addresses for the witnesses).
judgment if the applicant, within six months In that situation, it is clear that the
of the date on which the decision of rejectiorcourt does not fulfill its oligation to apply
or annulmat has become final, introduces athe provisions of Article 200 of the Code of
new application, provided that the newCivil Procedure, by not considering the
application is admissible. applicant's shortcomings of its own petition
Under the new rules, the applicantand, thus, communicates it to the defendant
would no longer be able to benefit from thein order to lodge a contestation. On this
abovementioned provisions if he did not occasion, we need to ipb out that a possible
indicate the evidence he requestad,the regularity statement in a namntentious
provisions of Article 204 par. (1) of the Codeprocedure does not prevent the defendant
of Civil Procedure remain fully applicable, from claiming petition irregularities in court.
and it allows the plaintiff to indicate only The question then arises: how the court will
new evidence at the first term, in relation toproceed, seeing the claim with unfulfilled
those already indicated in the petiti&. shortcomingsat the first hearing, and the
Thus, the applicant wiliot request evidence defendant invokes those shortcomings?
which he intends to use directly at the first We consider that, in this situation, at
hearing, as the penalty of right loss, providedhe first hearing, the court will continue to
by Article 254 par. (1) of the Code of Civil apply the sanction of annulment under the
Procedure generally operates.

22 G. Boroi,op. cit, p 353.
2Mi hael a ofdtp.@t4cG Boroipp. cit, p. 397.
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conditions of the common law or theregard, we draw attention to the fact that, in
sanction of right lossyith certain nuances. reality, this does not represent a substantive

Under Article 178 par. (3) of the Code change in the legislator's view of the way in
of Civil Procedure, unless the law provideswhich the procedures in the written stage
otherwise, the relative nullity must betake place, because thature of the written
invoked by contestation for the irregularitiesprocedure is still nowwontentious.
committed before the commencement of the  Thus, from the time of filing of the
trial, if the contestadn is mandatory. Thus, if petition to the court and until observing its
the defendant does not claim the petitiomegularity, followed by the filing of the
irregularity of the or the applicant's right losspetition to the defendant, the latter has no
to propose certain evidence by contestatiorknowledge of the trial, so evcan talk about
we believe that the court might consider thehe applicability of Article 527 of the Code
plaintiff to fill the petition shortcomings &te of Civil Procedure, being the case of a
first hearing, as a corollary of respecting thepetition that is not intended, at this stage, to
applicant's right of defense, in spite of theestablish an adversarial right to another
court's omission to consider the complainanperson, since no other person is still involved
to remedy the petitiinghispmcedtthor t comi ngs

However, if the defendant invokes the As to the norcontentious nature and
petition irregularity, the applicantis, the provisions of Article 532 of the Code of
however, in a position to remedy the petitionCivil Procedure, which is fully applicable in
deficiencies himself, even though they haveddition, it follows that, despite the deletion
not been observed by the court, sincefthe phrase 'given in the council chamber’,
possible sanctions of invalidity or right lossthe further annulment of thepition will still
may only be applied at the first hearing thabe made in the council room.
the parties are lawfully summed. Another argument is the legislative
Therefore, the court would no longer be abléechnique, in the context in which, through
to apply the sanction of annulment at thd.aw no. 310/2018 was also amended and
stage of sue petition regularization, becausArticle 402 of the Code of Civil Procedure,
once this phase is over, the trial can navhich no longer provides for the obligation
longer return to the initial stagé. to pronounce the judgment in public hearing.

If, in the present case, there is an Another argument in the sense that the
absolute nullity cause regarding the petition Jegislative amendment is only apparent is the
in the sense of Article 178 par. (1) of thelegal logic: the provisions of Article 200 par.
Code of Civil Procedure, the defendant o(7) have not been amended, which means
the court may, at any time, invoke thethat the review of the appeal, hamely the
irregularity of the application even if it has request for review of the annulment will also
not been remedied in the written proaeel  take place in the council room.

However, we appreciate, agda lege We therefore appreciate that this
ferenda  proposal, that legislative legislative change is only about the general
clarification is required from the legislator, aspect of the legal text, without any practical
and our proposed solution could underpirsignificance.
this regulation. We are reporting another legislative

Another amendment to Article 200 amendment, namely the new paragraph 4,
par. (4) is related to the repealing dfet index 1, of Article 200 of the Code of Civil
phrase 'given in the council chamber'. In this°rocedure, which expressly provides that the

% G.-S. Lefter,op. cit, p. 130131.
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claimant cannot be required to supplement  The written stage has undergone a new
or amend the sue petition with data oramendment by removing the obligation to
information which he does not personallysubmit a response for contestation, as it can
dispose and for which the court is requiredbe seen from the new waing of Article 201
to intervene. par. (2) and (3). In the old regulation, the
This new legal provision aims to plaintiff had the obligation to file a response
moderate certain trends observed in judicidior contestation, and the new text merely
practice, such as the possibility of annulling theprovides the possibility of responding, but
petitions for the mere fact that the applicant dithe 10day period after the communication
not indicate the datar information requested, in which thisact of procedure can be filed, is
although he had indicated that he cannot obtaimaintained, under the same sanction, the
this data personigl right loss to submit this act.
In fact, there are certain situations in We appreciate this amendment to the
which the parties cannot access certaiCode of Civil Procedure, given that most of
databases, and the court is able to take thei mes t he i ssues raised
necessary steps, these issues eirbring something new, Wuthe plaintiff
considered by the legislator through thereiterated the argument in the initial petition.
legislative amendment. Also, the deadline for submitting the response
In the doctrine before this legislative was within the written procedure and, in
amendment, it was rightly assumed that ipractice, extended its duration. As a result, it
the plaintiff proves that he has failed to findlengthened the first hearing date. Under the
the defendant's domicile or any other plac@ew circumstances, within 3 days of filing the
to be summonedhe court would be able to contestation, the judge will directly determine
consent to public summoning or to carry outhe first term of the trial and communicate the
checks in databases or other electronicesponse to the contestation, instead of
content systems held by public authoritiesunning a 1€day deadline, only for the
and institutions, but the sue petitionresponse to contestation
annulment will not occuf® In the new regiation, the plaintiff
Moreover, the applicant can not rely  enjoys the same right to submit a response,
this legal provision if he is required to takebut without being an obligation in the same
action and he fails, even though he wouldime. Moreover, the plaintiff may continue
have been able to obtain those informatiomo invoke any contestation irregularity or
personally (for example, a Trade Registnpr ocedur al pl eas regardi
extract, a land book extract, his own personalontestation andhe first hearing to which
numeric code). However, if thelaintiff the parties are legally summond.
proves that although he has taken care to
obtain the necessary information and the
competent authority has refused for
legitimate reasons (for example, general data  Law no. 310/2018 aimed to correct
protection) or even if the refusal is abusive, irsome of the New Romanian civil procedural
this case the court can no lemgask the law shortcomings, and the new legislative
plaintiff to complete the information, but the amendments are, in part, the expression of
court itself is going to collect this the need for moderration or restoring the
information legal provisions functionality.

Conclusions

2 @G. Boroi,op. cit, p. 352.
26 TraianCornel Briciu, Mirela Stancu, Claudi@onstantin Dinu, GheorgHeiviu Zidaru, Paul Popop. cit.
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However, it can be noticed that most ofterms of shortening and streamlining the
legislative amendments in Law no. 310/201¢stage of the judicial investigation. In fact, in
aim approaching to the Old Civil Procedurethe case of the written stage there was only
Code provisions, and this phenomenon cathe necessity of making some corrections in
be explained, in part, by the sténce of a order to make the act of justice more
real need and, in part, by the resistance teffective, aspectsatgely done by the latest
change. Even the waiving of the obligationlegislative changes, at least in the aspects
to submit a response to the contestatiorconsidered in our approach.
which was the subject of the present study, In conclusion, we welcome the
is an approach to the old legislation, whichamendments to the New Civil Procedure
did not regulate this po@dural act. Code in the matter of sue petition regulation,

Indeed, even at the time of the newespecially regarding procedure accelenmati
legislation issue, there were critical voicesand creation of additional procedural
about the written procedure, and opinionsafeguards for the plaintiff in order to
were expressed in the sense that this stagehieve the final stage of the written
prolonged the trial duration, neglecting theprocedure and to reach settling on the merits
obvious usefulness of thidtBring stage, in of the case.

References

A EIl ena AHelsuipetition régulation an instrument foimposing a procedural
discipline or a filter to prevent the tria? www.avocatura.com
Gabriel Boroi, fiCivil procedural law.3rd edition, revised and addéd Hamangiu
Publishing HouseBucharest2016
Traian Cornel Briciu, Claudiu Constantin Din&Civil procedural law. 2nd dition,
revised and addedN a S i Rublishing HouseBucharest2018
TraianCornel Briciu, Mirela Stancu, ClaudiDonstantin Dinu, GheorgHaviu Zidaru, Paul
Pop,fiComments on the amendment of the new Civil Procedure Code by Law no. 310/2018.
Between the desire for functionalityd the trend of restoratiénwww.juridice.ro
Ghe or g h e New @GodeeofGivil Frocedure, commented and annotated. Vattl.
1-5260, Universul JurididPublishing HouseBucdharest 2016.
Bogdan lonescuiLaw no. 310/2018. Panorama of amendmentsaatttitions to the Code
of Civil Procedur@, Universul JurididPublishing HouseBucharest2019
GabrietSandu LefterfiSue petition regulatioin a tool for achieving the right to a fair
and and a predictible ca§ePrivate Law Magazineo. 4/2013
Andrei Pap,fiDiverting the sue petition regulation procedure from the purpose for which
it whas regulated in the NCCP. Incidents of judicial praciic@ww.juridice.ra
Mi h ael a AC preécedural law. Supplement containing comments of Law no.
310/2018,SolomonPublishing HouseBucharest2019
DeliaNarcisa Teohari, Gabriel Boroi (coordinatoffi\ew Code of Civil Procede.
Comment on articles. 2nddition, reviewed and add&dVol. I, Universul Juridic
Publishing HouseBucharest2016
Viorel Terzea,New Code of Ci vi |6 ,PUnoicveedr uBulndishirgnunr oi t dai 1
House Bucharest2016
NicolaeHor i a §i S, RLaw reo.ri340/2& 8 ta madify and complete the Law
no. 134/2010 regarding the Code of Civil ProcedyrélamangiuPublishing House
Bucharest2019
A Gheorghel i vi u Bimeé ssues regaiiding the sue petition regulatimhthe new

regulation of stamp taxéswww.juridice.ra

> > >

> > > > > >

>

LESIJ NO. XXI, VOL.1/2019
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Abstract

This brief presentation aims to increase the understandf international trade negotiations
between Chin& Central and Eastern Europe region as well as Europe through the framework of One
Belt One Road ( OBOR ) cooperation, with a focus on the legal perspective regarding the rule of law
conditionalities, EU external trade relationship on the basis of respect for rule of law and the
restoration of trust toward the creation of new rules

Keywords: Chinai CEE cooperation, Europe, OBOR, international negotiations, rule of law,
integration, diplomacy, bilatefaelations, trade and investment.

integrated economs$ es Wi
ranking number 2 and i® the world, as well
as being each ot her 6s
imports and second largest exports

The current growing global tensions,destinatiod. Therefore, both powers should
increasing protectionism and geopoliticalconsider whether deepening their economic
unpredictability offers a prospect for the EUrelationship could bring mutual benefits in
and China to demonstrate their sharederms ofdriving economic growth, creating
commitment to conquering protectionismjobs and improving levels of social fare
and safeguarding rule based multilateral The EU is commited to develop
trading system for sustainable economidrading relationships with China that are
growth and prosperity governed by fair trade, respect of intellectual

The EU and China have much inproperty rights and in accordance with WTO
common as they are the most externallyegulations. Wan China joined the WTO in

1. International Trade Negotiations
between EU and China
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chihaia_t@yahoo.comChinai CEE cooperation, partnership established in Warsaw, 2012 with the purpose of
strengthening and facilitate the implementation of OB@®ject along with 16 participant countrieRoland, the
Czech Republic, Hungary, Slovakia plus Albania, Bulgaria, Romania and all th¥ymgastlavian states: Croatia,
Serbia, Bosnia and Herzegovinag fhrormer Yugoslav republic of Macedonia, Montenegro and Slovenia, followed
by the three Baltic stated.ithuania, Latvia and Estonia.
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Department for External Relations, European Union, 2018, p. 4.

2 Alicia G. Herrero et. allintroduction to EUl China economic relations to 2025. Building a common future.
Chatam House, Lomah, 2017, p. 2.

3 Alicia G. Herrero,op.cit, p. 2.
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2001 it agreedto reform and liberalise trade agreements (FTAs) being negotiated
important parts of its economy. Even soand concluded by both the EU and China,
there are still problems on the lack ofwhose FTA strategies are designed to
transparency, industrial policies and nonpromote trade with numerous partnérghe
tariff measures that discriminate againsEU straegy on China focusses on promoting
foreign companies, strgn government effective rulei based international order and
intervention in the economy having as amultilateralism, human rights, rule of law, as
result the dominant position of staden- well as respecting international law and
enterprises, unequal access to subsidiesniversal values.
poor protection and enforcement of The negotiations on the EU's first
intellectual property rights bilateral Comprehensive Agreente on

In 2013, both parties started thelnvestment started in 2013 representing a top
negotiations for ainvestment Agreement as priority on rebalancing and deepening the
a common bond for their lorgrm bilateral relationships with China. The purpose of this
relations, finalized with the EAChina 2020 initiative is to reach the same level of
Strategic Agenda for Cooperation. Theopenness in Chinese market that is already
agreement aims to improve investment foravailable in the European markdthe 17
European and Chinese investors by creatingpunds of negotiations had the objective to
investment rights andguaranteeing noen facilitate market access by regulating the
discrimination, providing a higlevel discriminatory and quantitative restrictions.
protection for investors and investments and he most recent meeting from 22 to 24 May
focusing on transparency, licesing and2018 included issues related to market
authorisation procedures access and protection, regulaténgmework

Anually there are organized a range ofor investment including transparency,
dialogues to discuss policies and issuebcensing and authorisation procedures,
regardilg trade and investment, such as theustainable development and dispute
EU-China Summit, the EXChina High settlement.
Level Economic and Trade Dialogue, Joint The new shift in global value chain
Commitee on Trading, Trade anddetermined by technology developments,
Investment Policy Dialogue, Economic anddecreasing trade costs and business
Trade WorkingGroup. inovatons, influenced the global paterns of

At the moment, EU and China does nofproduction and implicitly the economies that
have any forral bilateral arrangements,ar e heavily invol ved i
although trade represents a key issue ontharh ai n 6 , giving th®m coi
annual High Level Economic and Tradeas well as determining China to start
Dialogue, meeting which has been heldsourcing more intermediate  goods
since 2008. EUChina trade in goods and domestically. Regaing this factor,
services takes place within the framework ofSermany, France and Italy were recently
multilaterally agreed WTO rules and leading the calls for a more proactive EU
commitments, but also against theapproach towards China and to support
background of a growing number of freeappropriate instruments to safeguard a level

4 European Commission, Countries and regio@&ina; this document is availablehitp://ec.europa.eu/trade/
policy/countriesandregions/countries/china

5 Ibidem

6 Alicia G. Herreropp.cit, p. 12.

" AnnaSaarelapp.cit, p. 13.

8 IMF Working Paper, Quantifying the Spidvers from China Rebalancing, publishet15.112016.
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playing field, especially to adopt a The 13" EU-China Business Summit
symmetric level of openness, pauiarly on from July 2018 provided for the European as
EU policy initiatives, such as the potentialwell as Ginese leaders a good opportunity
EU-wide investment screening mechanism.to exchange views with the Dbusiness

On 28 May 2018, the EP Internationalrepresentatives regarding various issues,
Trade Committee (INTA) adopted a draftsuch as EWChina Bilateral Investment
legislative resolution on the proposal of theAgreement, connectivity, climate change
Commission of 13 September 2017, for and digital economy?
Regulation establishing a framework for According to the EU, the relationship
screening of foreign direct investmentsbetwee EU and China have over 70 high
(FDI). On 13 June 2018 the EU Council'slevel and senietevel dialogues, steering
stance was agreed on the proposedommittees and working groups that are
regulation, hence the negotiations betweefocusing on creating stronger partnerships in
the two institutions are expected to starareas such as economics, highh
soon? innovation, cyber, tourism, energy and

On 1 Junet took place the eight EU  environment. Both pé&ées have already
China High LevelStrategic Dialogue that agreed to further develop exchanges on
addressed a wide range of issues idligital connectivity and legal affaits
preparing the 20bilateral Summit that took However, all this actions and dialogues
place from 16 to 17 July 20#8The main wondét det er mi ne the succ
topic on the agenda was about thégwing OBOR project, as most of it depends on the
EU-China Comprehemge Investment opportunities for regional pductivity-
Agreement negotiations, joint engagemenénhancing value chains, their mutual
to reform the WTO as the centre of the ruledbenefits not only for China and Europe, but
based multilateral trading system, and talso for third countries involved. To this end,
forge synergies between the China's Belt anthe stateto-state trade project needs to be
Road Initiative under the EQhina transparent, open and-aliclusive initiative,
Connectivity Platform, and the EU which adheres to globaand multilateral
Investment Plan TrarSuropean Networks market rules requirements and standards.
(TEN-T)'Y. Progress was made on the
negotiations for an Agreement on the
Cooperation and Protection of Geographica
Indications, but contrary to past practice, no
joint summit statement were issued. The
divergences @peared on key issues such as The def|n|t|on of rule of Iaw
Chinabs attempt to obt_ain t ho
EU on Chinabds Market EE€ wlﬁef@ycagpeadgﬂneg aStW?

the WTO and the negotiation of a free trag@olitical and moral maxim where law is
agreement. supreme and everyone, including the

Government, must comply with law. A
violation of rule of law can lead to

2. Obstacles: Rule of Law
onditionalities

9 AnnaSaarelapp.cit, p. 9.

10 lbidem.

1 lbidem.

2 |hidem

8Vincent L. Morelli, The European Union and China, Conformirsgagch service, 26.07.2018.

LESIJ NOXXVI, VOL.1/2019



42 Lex ET Scientia International Journal

uncertainty as future cannot be planned anid applied in China with a more authoritarian
from a business perspective the investmergnd collective approach. The crdssrder
can carry a higher risk, or a violation of ruleactivities between market agerstad states
of law can lead to frustrations as legalalong the OBOR can bring different
expectations are nfulfilled either by alack conceptual and normative perceptions of
of enforcement of law or due to retrospectivaules of law across the jurisdictions and the

law4, question is wether such overlaps between

The Charter of the UN also has a cleadifferent rules of law will find new ways to
link to rule of | aw,vesdma potentigl canflicts tand dsgoléns a c
at t he very heart ionft ot eacragtamerzé@agd i roemdme
mission. It refers to a principle of Rule of law at international level

governancén which all persons, institutions cannot easily be understood in the context of
and entities, public and private, including thethe traditional state definitions as there are
State itself, are accountable to laws that arsituations where power of the state is in
publicly promulgated, equally enforced andposition to decide the law on internatidn
independently adjudicated, and which ardevel but have also to commit under the law.
consistent with international human right With state sovereignty as basic assumption
norms and standards. It requires, as welbf international law, states become both-law
measures to ensure adherence to thmakers and subjects of law. There must be
principles of supremacy of law, equality considered the rule of law from international
before the law, accountability to the law,organizations, as OBOR cross mmly a
fairness in the application of the law, number of state jurisdictions but it also goes
separation of powers, participation inacross into a number of international
decisionmaking, legal certainty, avoidance organizations, including World Trade
of arbitrariness and procedural and legaDrganizatior®.
transparency. In addition, the ambitious OBOR

In a more simple way, the rule of law initiative, with its expected bilateral and
protects legal certainty and thus provides thenultilateral agreements between the
agents on the market with expectations thatarticipating states, will meet a more rule
their investments can be protected iroriented Europe and it will face already
accordance with law. For example, arestablished multilateral frameworks.
investor cannot expect the market to act in a
specific way but the investor can have legal . .
expectations that the investment is safe EL_" external trade relationship on
through law. the basis of respect for rule of law

In the context of OBOR project, the The rule of law in Europe has been
challenges are transnational as théerof consolidated in a more canex picture
law can be based in both liberal and socialisiyhere the principle must be understood
systems. It is often considered to beseparately from the Member states. The EU
anchored in Western liberal ideologies, but

14 Jospeh RadjThe Rule of Law and its Virtue, published in The Authority of Law: Essays on Law and Merality
Oxford University Press, 2009, p. 12.

15 United Nations Security CouncifiThe rule of law and transitional justice itonflict and postonflict
societies, Report of the Secretd®gnerab, S/2004/61@&lated23.082004, para. 6. 4.

¥Henri ck Arhd evra®esn ,60 Omn e i Bansnation@ mred MRtdeaet! Rule of Law Challenges
from a European Perspectidelnterndional School of Law, BISU, Beijing, 2016, p. 6.
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is not a state but it has sovereignty to lawbligations which will prevail over EU law,

creation in specified areas, like the EU singldhowever that must be seen in relation with
market, and a court system with indirectEU consitutional law where the obligations

access of EU citizens throlnghe national imposed by an international agreement
courtsoé rights and cantot hageatheieffentsof ptejodiciigotmewa r d
questions on interpretation of EU law to theconstitutional principles of the EC Tre&ty

EU Court of Justice (ECJ), and direct accesklaving said that, even though EU

to challenge EU acts from the EUinstitutions are bound by international law,

institutions if the individual is the addresseethereisaquestin of t he i ndi vi du
of the decision, like the EC 0 mmi s s itooapdysinternational law before the EU
decisions in competition law cadés courtswhere the approach taken by the ECJ

The concept of rule of law in ain respect of the direct applicability of
European context can be seen in light ointernational law is mixed. For example,
rights and protection of the individual when it comes to applicability of WTO law,
against the publié, as it is provided in the the ECJ adopts more dualistic approach
art. 2 of TEU : 0 Tama allow iordynif thes EW ontemdd éod o0 n
the values of respect for human dignity,implement a specific WTO obligation,
freedom, democracy, equality, the rule ofbecause if allowed direct applicability, it
law and respect for human rights, includingi woul d deprive the | egis
the rights of persons belonging to minoritiesorgans of the Community of the scope for
These values are common to the Membemanoeuvre enjoyed by theiounterparts in
States in a society in which pluralism, ront he Communi ty' €. trading
disaimination, tolerance, justice, solidarity It should be noted that even though EU
and equality between women and merhas been hailed as an effective promoter of
prevail o. Nati onal demaocihcy ancergleé af law In Cemtral andt s
throughout Europelike the Court of Justice Eastern Europen ( CEE ) countries, the
of the European Union (CJEU), theoptimistic claims are conflicted with e¢h
European Free Trade Area (EFTA) Courtcurrent situation where internally the rule of
the European Court foHuman Rights law has not improved significantly or has
(ECHR), and national courts cooperatingeven deterioratedlhe stagnating and even
with these European courts are all declining trends are reflected in the
commi tted to 6const iBereelsmamnrald of neavt ildexdand thg i e s 6
aimed at protecting fundamental rights ofFreedom House judicial framework and
citizens and transnational rule of law baseddependace indicator, both of which show
on coherent 06 irmeaes po ovesal mgrovemers, daspte the millions

the 1l egitimacy of 6 af oBursst Bpentl ton qudieidl aml anti al i s
and of legal diversity. corruption reform&.
In the same time, the EU institutions The impact of rule of law in CEE

are bound by their international treatycountries is often mixed, limited or weak

" TFEU, Consolidated version of the Treaty on the Functioning of the European Union. Official Journal C 326,
26.10.2012 P. 00010390

18 Henrick Andersengp.cit, p. 8.

19 Kadi and Al Barakaat InternationBbundation v Council and Commissj@&CR +6351,2008,para. 285

20Henrick Andersengp.cit, p. 9.

21 Case €149/96 dated 23.11.1999, judgment of the EC GdRottugal v CouncilECR +8395 para 46

2ZMartin Ma@meelEUKis, riul e adntral andreaspem &unapé: whene and why does it
fail, and what can be done aboutdtBingham Centre for the Rule of Lawondon, 2016, p. 9.
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wheret h e ifluénee seems to be smaller countes which might lack the
differertial and highly contextlependent, institutional capacity to assess agreements.
that it varies across countries, countryFor example, the case of BBbljare
clusters, and dimensions of the rule of lawmotorway in Montenegro, as it is being built
EU is often able t@ush judicial, legal, and by the China Road and Bridge Corporation
anti-corruption reforms but is not really with an 809 million EUR loan from Exim
effective in promoting the rule of law or only Bank®. The IMP® claims that, without
some selective aspects of it, such as judici@l onst ructi on of the
capacity, the establishment of formaldebt would have declined to 59% of GDP,
judicial structures and formal rulegvhile rather than rising to 78% GDP in 2019.
substantive legality increased in CEE, The motorway is one of the many
formal legality, and in particular the stability examples of how OBOR projects are built by
of laws, deteriorated’he explanatiofor the a Chinesestate owned company and how
differential impact is attributed to diversecan creat potential instability, by using
domestic conditions including historical mostly Chinese materials and workers, with
legacies, political stability, high institutional a loan that the governments must pay back,
and administrative capacffy but which a Chinese policy bank will earn
The fragile jurisdiction  and interest off.
transparency of some CEE countries have  Others argue that the concern over the
been raisingeritics at the EU level asthep ot ent i al threat EOf
Chinese investments might help to rebuildecision making and member state
and stabilize their economies, but in thesolidarity, driven by its economic activities,
same time those countries may becombas not yet become problematic in most EU

hig

Chi

reluctant to take positions that would angemember states. Even so, because there has

Beijing. The European elites believe thatbeen some detection of Chinese influence in
appart from builing a constructive a few instances of some member countries,
economic relationship between CEEthe issue needs to be watched carefully by
countries and China, is important to paythe EU Commission and othéfs
attention on the potential risks and require Internally, this is a fragile situation
from Chi nads acti vit i besausea mighta bei pencaived aiat EU's
transparency and openness and to rigorousimbitions as a unity are not credible, but the
conform to EU law and regulation order recent Opinion 2/15 of the European Court
to avoid the creation of a wedge between thef Justice has sedn example of how the
region and Brussels. Union and its future deals function. This
The explanation for these reactionsopinion has informed about the EU's
came from the fact that the loads made bpilateral investment treaties practice with
Beijing to CEE countries create potentialfort hi rd o0i Il |l i beral 6 co
financial instability, specifically for the to the current EU negotiation strategy and

23 |bidem
%Thomas S. E d e r Belt ahcaRoad peality @reak:eHow tp asgess China’s investmeastark

unt

Europe , Mer i cs, 10.07.2018; t htips//mwvavarencsmoegren/blog/lsdindroad i | abl e

reality-checkhow-assesghinasinvestmenteasterreurope

% International Monetary Fund, Montenegr@018 article IV consultation pres release andaf report. IMF
Country Report a. 18/121; this document is available onlinehtips://www.imf.org/~/media/Files/Publications/
CR/2018/cr18121.ashx

% Thomas Eder, Jacop Marded.cit.

27 VincentMorelli, op.cit.
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rule of law approachni respect of the E1U Member States still need to be involved in
China economic relationship. the ratification process making it a victory
The Commission made a request for afior EU powers in confront with the
opinion because different conclusionsinternational community.
within the Trade Policy Committee appeared In the same time, the area of
regarding the nature of Europe&hn i o nidvestment has been a source of considerable
competence to conclude the envisagetbgal contention where the ECJ came to
agreement conclusion that the current EU trade policy
In its Opinion, the Court found that theis not exclusive. While art. 207 TFEU
EU had exclusive competence over most oflarifies that foreign direct investmestEU
the EU-Singapore Free Trade Agreement exclusive competence, it was questioned
EUSFTA) and shared competence over nhonwhether nondirect investment and ISDS fell
direct investment and Invest8tate Dispute within EU competence as wellhe ECJ
Settlement (SDS). Despite the fact that the rightly dispatched with the rather outlandish
EU thus enjoyed competence to conclude thargument that since Treaty provisions on
EUSFTA, the ECJ came to the conclusiorfree movement of capital would be affected
that the agreement required the involvemertty the EUSFTA, the EU enjoyed exclusive
of the Member States compet@ace pursuant article 3 (2) TFEU
The theory developed by Judge Allanbecause it removes disputes from the
Rosas explains that there are two form ojurisdiction of the courts of the Member
mixity:  obligatory and facultive. States ( para. 2929.
Obligatory mixityarises where a mixed However, as the Advocate General
agreement is required because the EU h&har pson states oOthi
exclusive competence over one area of arelates only to the nature of the competence
agreement, but no competence at all ovesf the European Union to sign and conclude
another area. The EU therefore naturallthe envisaged agreement. It is entirely
needs the Member States to fill in thewithout prejudice to the question whether

0p

remainirg areas of competendeacultative the content of thagreemeri s pr ovi si on s

mixity, on the other hand, arises when the&ompatible with EU law (para. 30
agreement falls within shared competence of It should be reminded that the
the EU and the Member States. There is theBuropean Commissinalso follows opinion
a political choice as to who exercises thiof the ECJ. While such opinion was not
competence, the EU or the Member States.requested in respect of its trade negotiations
The action of rejecting the facultative with China, the Opinion 2/15 is a precedent
mixity would have significant impact for the which can guide the European Commission
EUG sability to conclude international as a matter of policy if at some stage the
agreements in areas of shared competence @@mmission is necei#ated to request such
there is still an element of political discretionopinion if the political negotiations are
involved. The Coud s Opinion has stuck. More than that, it is not unusual that
consequeces for future EU deals. Despiteexecutive bodies whether at the national,
the fact that EU has shared competence, thiegional and international level ask for the

2 European law blog, Opion 2/15 and the future of mixity and ISDS, 18.05.2017; this document is available
online athttps://europeanlawblog.eu/2017/05/18/opinidb-andthe-future-of-mixity-andisds

2 Laurens Ankersmit, Opinion 2/15 and the future of mixity and ISDS, UELrope and the world: a law
review blog, 5.06.2017; this document is available onlinkti@t//blogs.ucl.ac.uk/europendthe-world-journal
/2017/opinion21&mixity-isds

30 Ibidem
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judicial opinion of courts to find a way out In this framework, China will try to
of a politicd impasse and cover their tracksma ke use of its soft pc
in legal terms. in the Chinese philosophy is related to
morality as an attribute from within that will
provide a stronger outside power, totally
opposed to the European concefteve is
perceived as an ability to change the
Since ancient times, legal rules anddehaviour of someone efée Hence soft
institutions have proven to be indispensabl@ower it is a dialogudased practice where
instruments for international trade (lexChina will try to change the behaviour of the
mercatoria) and for the peackfiovernance states engaged in the project without
of people. In the context of OBOR as aexercising hard power like legal, economic
global project, it is necessary to facilitate theor political pressure. The legal challenges
transnational activities, cover the legalalong the OBOR must be seen from bbth
expectations deriving from national, soft and hard powérperspectives where the
regional and international law and avoid theeconomic cooperation is from a Chinese
crossborder issues by provia legal tools angle best served with a poligyled trade
for investors. facilitation with diplomatic solutions to
Many OBOR cooperation partners will disputes in contrast to an European approach
make their transnational economicWwith dispute settlement system and binding
cooperation with China conditional on rules®.
respect for the 6c on sMoreavertrisbisan impogantifasteri p | e
underlying their respective national within the EU and visrvis China where the
Constitutions and UN human rights law creation of new rules are strengthening their
Moreover, as constitutionalism is aboutrelationship, increasing in thame time the
limiting abuses of power and justifying bilateral trade benefit§
third-party adjudication regarding the Currently, the rule of law represents an
protection of equal rights, the legitimacy ofobstacle for trade deals where the economic
transnational OBOR cooperation is bound ténterdependence needs a  regulatory
depend on multilevel respect for the existingramework to engage the CEE countries with
international legal obligations  of China and build trust at the sub regional
participating countriegt level, in order to move ahead with
The specific economic, cultural andsupranational trade negotiations.
political differences between the systems  Giving the rule of law situation in CEE
must be balanced by a transnationagountries, the present ambitions of turning
guideline that can maintain the transparencinto a solid voice at the European level, is
and harmony within the legal and fiial only an aspiration. Conversely, as the
rules. 016+10 part neangehitwill beco
positively contribute more to balanced

3. Restoring trust towards the
creation of new rules

31 Ernst Petersmanimternational Economic Law in the 2Century. Constitutinal Pluralism and Multilevel
Governance of Interdependent Public Gaddiart, Oxford, 2018, p. 21.

32 Yiwei Wang,Public Diplomacy and the Rise of Chinese Soft Power, The Annals of the American Academy of
Political and Social Science, Special issue; Publiglomacy in a Changing World 618008 p.257-263

3 Henrick AndersenChi nadés 60One,oBat)pt27.0ne Road?o

%pDel el Cheém@m,0si FTA practice in &upuwlplei.s Nedv ifre aRaigiesn
and Free Trade Agreements igi&, Jiaxiang Hu Publishing House, Matthias Vanhullebusch, Brill Nijhoff, Boston,
2014, p. 63.
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development of EU and to Europeantourism, technical cooperation, think tank
integration off all member states. Thisetc3®

cooperation might become an example of Furthermore, the whole Central and
how the framework increased the level ofEastern Europe region that is part of the

precise collaboration in various particularo 1 6 + 1 0 framewor k have

fields, by adopting a less popular strategguccessful @nomic transformation, where
that promoted the adaptation to the markeaccording to the data of Ministry of
rules and willingness of cooperation.Co mmer ce of Peopl ebs
Although it has met different problems andfrom 2010 to 2016, the import and export
challenges, the achievements outweighettade between China and 16 CEE countries
the obstacles, providing a valuableincreased from $43.9 billion to $58.7
experience awell as future direction for the billion.3”
other sukregional cooperation between EU The Balkan area halseen gradually
and China. boosted. In 2016, Romania became the
The Chinese strategy of achievingbiggest investment destination, reaching
shared growth has been founded in th®.39 billion USD, Montenegro attracted 800
framework of bilateral cooperation wheremillion dollars of concessional loan for
t he 0l6+10 count r i eNerth3oetly ighwag toasttuctiengpojact, |
strengthened ietconnection, exchanged followed by power generating and etttype
goods and looked for opportunities on theof projects invested by China in Bosnia and
multilateral platform. The partnership Herzegovina, Macedonia and other Balkan
promoted by China is characterized bycountries, which promoted stable and good
fairness, peace and inclusiveness, withoulevelopment of mutual relatiods.
any classification or difference between the The local cooperation plays an
participant countries, wdre everyone important role through their strategy,
discuss and construct together, instead dfeginning with theChinaEurope trains, the
seeking a higher status than the other. organi sation of | oca
In the past five years, the strategicestablishment of a series of professional
partnerships made significant progress in theooperation platforms.
cooperation with various swfegions in Remarkable achievements are
Central and Eastern EurcpeThe lewel of gradually formed through China Railway
collaboration has been increased on the badixpress where China and Central and
of good bilateral relations, by creating theEastern Europe auntries are pushing
annual premi er sé me oiward the @artnetstipe ampmg o railway
ministerial meeting and the nationaladministrations, inspections and quarantine,
coordinators6 meet i augtoms, Cstrengtheming | the cbdndanatien
more established coordination meclsami among the countries along the railway
or platforms, covering areas like traderoutes, simplifying the procedure and
investment, transportation, logistics,improving the operational efficiency? The
connection between various locations of

Rep

of

% Hua Ping, Liu Zuokai et. all., The cooperation between China and Central&Eastern European Countries

(16+1): 2012 2017, China CEEC Think Thank Network, SSAR017, p. 38.

36 |bidem p. 39.

87 Ministry of Commerce Europe Division, this document is availabléattat//ozs. mofcom.gov.cn/article
/zojmgx/date/201702/20170202520524.shtml

%8 Hua Ping,op.cit, p. 42.

3 |bidem p. 27.
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China and CEE countries has been enhancegrve as a more powerful breakthrough point
through the railway express services such der dialogue and connectivity between
Suzhou to Warsaw, Chengdu to LodzEurope and China, participating as a
Changsha to Budapest, Yiwu to Riga, thasupplement and example which
promotes trade transportation anddemonstrates that there exist a lot of
facilitation of goods, as well as the possibilities to interconnect and engatipe
construction of a soft trade environment.  trade relationships.

More and more direct flights have been As a future perspective regarding the
opened between China and the CEHevelopment of Chin€EE cooperation itis
countries such as Shanghai to Czech, Beijingxpected to have a greater influence for the
to Warsaw, Suzhou to Warsaw, Beijing toregional balance of EU, with the Central and
Budapest, Beijing to Belgradend so on, Eastern European countries always
helping them to increase the economic andommitted to adhere tohé principle of
trade exchanges between both sides. enhancing and supporting the Hhina

Last but not the least, local cooperatiorrelations.
has gradually become a channel to promote
peopleto-people exchange in terms of
economic cooperation, for instance through
the great contribution of Ningbo city by The One Belt One Road Initiative will
holding Chinai CEEC Investment and carry out the Chinese dream about
Trade Expo ( where they have strengthenegkjuvenating the Eurasian cooperation
their cooperation in customs inspection andhrough trade facilitation and exchange of
quarantine, and further ensured theculture, involving public a well as private
convenience of ¢ oun partieseasnationalf regidnalarid ntergatidna r i n
in each othersmarket ), Chongqging and level.

Hebei hosting the Lo c aSinceltiteehdgmming Of tHidanitiativen g o f
China and Central and Eastern Europeaall countries of Central and Eastern Europe
Countries, t he 0 1 6 have@emoksaaied their lactiveNegsyby ieing
Summit promoted by Beijing, and so fofth. included in the framework, creating new

Given the or i ent ahighlights andnbtablé dckieveménts inlthe
project, it can be considered absegional field of investment that led to economic
cooperation platform under the overalldevelopment and growth of the region. The
ChinaEU partnership that brings out newe x ampl e of 016+10 coope
explorations and practices based on local7 countries negotiating equally,
collaboration that can be seen as possiblstrengthening interconnection, exchanging
alternative model for overcoming the rule ofgoods and creating opporitias on the
law conditionalities and help ungen any platform, proving that the Central and
future trade negotiation between EU ancEastern Europe can become an important
China. indicator in the construction of a common

This trade partnership is an importantdestiny between China and Europe. This
complement of EtChina relations where |ocal cooperation has greatly improved the
the favourable development of tradediversification of the forms of cooperati
exchanges in Central and Eastern Europghich implicitly has helped the acceleration
would provide new opportunities of of China- Europe relation.
developmen . The 016+10 cooperation can

Conclusion

“0lbidem p. 42.
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If China encourages inclusion andthe further growth of ecamic
equal possibilities for all stakeholders, anctooperatioft.
abides by dominant and agreed legal norms  The economic initiative and the
and rules, the OBOR initiative will give very confident official relationship offer a
positive impetus to global markets and favourable environment for development of
efficient allocation of capital investment. their investment cooperation, it just remains
More important is that the strengthening ofto be seen how this cooperation will play out
mutual relationships will involve the once both initiatives have beefully
implementation of the OBOR, whosedevelopetf.
objectives outline important prospects for
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FINANCIAL LAW Q UESTIONS ON THE TRANSFER AND UTILISATION OF
REAL ESTATE

Eva ERDOS
Zoltdn VARGA ™

Abstract

In our article we analyze the transfer and utilization of real estate from a financial point of view.
After the introduction we clarify the main elements of thm#éNe overview the basic concepts of the
following acts: personal income tax, act on duties, and on local taxes. Then we focus on the tax aspects
of the transfer of real estate, especially ba tefinition of real estate and property rights in the Act on
Personal Income Taand to the dternination of theincome and profit from real estate transfer from
the perspectiveof personal income taxon the basis of personal income tax andtbe tax rate We
examine theaix reliefs and exemptions for real estatnsfers, historically, and under the effective
law. In the second part of the article we deal witing issues of the real estate transfer from the aspect
of duties with theduty to be paid in case ofdhfree transfer of the propergnd itsantecedets.
Secondly with theaegulations of duties related to properties in case of onerous transfer of eStates
third main part is theax law of short and longerm housing (Airbnh)the tixation of apartmerand
house rentalaind finally taxation of shortime apartment and holiday resort rentals

Keywords: taxation, real estate, apartment, market value, short and long time housing (airbnb)

the tax provisions related to timmovable
property acquisition and the tax regulations
related to real estate utilization. When
We can approach the examination offenting a property, it is important whether
financial legislation on real estate taxatiorthe activity is carried out as a business
from several sidesand there are many activity or not, and new opportunities have
possibilities for regulation in financial law. also emerged in housing utiition, such as
The subject has been of eternal significancthe RBNB - shortterm apartment renting,
since the introduction of the Personawhich is currently at its peak. This is due to
Income Tax Act of 1988, as we sell, rentthe digital revolution, the spread of-tine
buy, lease and etc., land, propertyprograms at light speed, and the
apartmers, and to thesedifferent taxation development of tourism.
and tax payment rules are to be applied. The property can be a land, but also an
We can examine the definition of theapartment,a holiday home, a farm, or a
property, provisions on the transfer ofgarage, which may also have different
immovable property, the provisions ofregulations. It is also important that an
income tax related to the sale of real estate,

1. Introduction

* Associate ProfessoPhD, Head of the Financial Law Department, Institute of Public Law, Faculty of Law
University of Miskolc (email: jogerdos@unmiskolc.hu).

™ Assodate Professo?hD, Financial Law Department, Institute of Public Law, Faculty of Lawiversity of
Miskolc (email: civdrvz@unimiskolc.hu).
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individual or a legal entity is the seller or theTransactions in Agricultural and Forestry
user. Land®.

Thus, it can be seen that the financial Garmstead shall mean a parcel of
issues of taxation of real estate providdand located outside the limits of the
numerous opportunities for investigating settlement, not exceeding one hectare in
and exploring problems. size, consisting apat from the land- of a

Property regulation is always at theresidential and farm building or buildings for
center of interest nowadaysvhen it comes crop and animal production, and the related
to the recovery and revival of the real estatprocessing and storage of agricultural
market- it is very timely to review the key products, or any parcel of land registered in
points of the regulations. the real estate register as a farmstead,;

In this paper we summarize the tax and 6 E s f ahallen@an all lands of the
levy rules related to the transfer of propertyright-holder, whether under the title of
ownership, usufruct or any other legitimate
form of use;

Rights in immovablés shall mean
incorporeal rights in property, such as
dominant tenement, leasehold, usufruct, use,

In the financial legal provisions, we easement and Isa rights.
can find the definition of properip several Residential suit® shall mean a
places, on one hand, Act CXVII of 1995 onconstructed structure registered, or in the
Personal Income Tax(Hereinafter referred process of being registered in the real estate
to as "Szja tv.") And on the other hand in theegister as a detached house or a residential
Act On Duties Act XClI of 19902  suite, furthermore, a structure under

2. Clarification of concepts: Real
estate, apartment, property rights,
definition of the land

(Hereinafter: Itv.) construction shown as a detached d®in
The definition of the Personal Incomethe building permit if the walls and the roof
Tax Act.: structure are completed, furthermore, any

'Real poperty'shall mean any parcel rural house standing on a parcel shown as a
of land and all other constituent parts of thenomestead in the real estate register.
land, excluding all standing (not harvested) Residential lo® shall mean a building
crops or produce sold without changingplot defined as such in the Act on the
owners of the real property (e.g. standing-ormation and Protection of the Built
trees). Environment, if the land is zoned for

Arable land® shall mean the landed residential building in the respective
areas ged for agricultural and forestry structural plan and/or in the local zoning
purposes as defined in the Act onordinance, also the parcel of land that is

1 Act on Personal Income Tax Chapter lll. Section 3, Concepts and interpretative provisions,.point 29
2 Act XClII. of 1990

3 Act on Personal Income Tax Chapter lll. Section 3, Concepts and interpretative provisions,.point 51
4 Act CXXIl of 2013 0on Transactions in Agricultural and Forestry Land

5 Act CXXII of 2013 0n Transactions in Agricultural and Forestry Latatagraph 5 point 25.

6Act CXXII of 2013 0n Transactions in Agricultural and Forestry Land Paragraph 5 point 3.

7 Act on Personal Income Tax, Chapter IIl., Concepts and Interpretative provisions, point 31.

8 Act on Personal Income Tax, Chapter lll., Cqstseand Interpretative provisions, point 73

9 Act on Personal Income Tax, Chapter IIl., Concepts and Interpretative provisions, point 73
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registered together with the residential suite, Right as an JdIshakct of
and tke parcel of land on which the mean dominant tenement, beneficial use or
residential suite has dominant tenement. right of use- including the right of use of a
According to the Act on Duty (ltv.), holiday resort and the right to use
the real estate concept is the same as in ti®commodation on a timeshare bas&sset
Szja (Act on Personal Income Tax), but thenanagement, right of operation, and claims
ownership of the property has already beein connection with gratuitous rights;
exerted in thizase: Grable | W medn$ a parcel of land
Real est alshall npeancapyewhicty id situated outside the limits of a
parcel of land and all other constituent partsettlement (unincorporated) and is registered
of the land. in the real estate register as cropland,
Resi dent i’ashall pneao p evindyard) orchard, garden, permanent
real estate property built for residentialpasture and meadow (grassland), reed bank
purposes and registered, or in the progress of forest or wodland or as a fish pond,
being registered in theeal estate register as including any parcel of land registered as
a detached house or a residential suitgaken out of production and that is shown in
together with the parcel of land on which itt h e Orsz8gos Er dRSI I om
stands. A building structure under(National Register of Forests) noted under
construction shown as a detached house the legal concept of land registered as forest,
the building permit if the walls and the roofand used for eithreof the purposes listed,
structure are complaleshall also qualify as excluding any building erected on the land
a residential suite. If there is a residentiafor any reason;
building on a piece of land registered in the Mar k et sha mean the value
real estate register as a homestead, suelpressed in monetary terms which can
building shall be regarded as residentiafjenerally be achieved by the sale of an asset
property together with the developed parceds the price thereof, with regard to its
on which itstands. Any structure built on the conditionat the date when the duty becomes
land of a residential building, which is notchargeable, without taking into
essential for the residential suite shall notonsideration any liabilities in connection
qualify as residential property even ifwith the asset and, in respect of real estate
adjoining the residential building (garage,properties, without a lease right being
workshop, shop, farm building, etc.),terminated at the time of sale on behalf of the
furthemore, any buildings entered in theparty acquing the property
real estate register as detached houses According to the Act C of 1990 on
(residential suites), which have beerlLocal Taxes:
employed for other purposes for at least five @uildingd® means structurally
years prior to the time when the duty becamdetached construction works as defined in
chargeable; the Act on the Formation and Protection of
the Built Environment, or a part of a building

10 Act on Duties Section 102 Paragraph 1 point b.
11 Act on Duties Section 102 Paragraph 1 point f.
12 Act on Duties Seatin 102 Paragraph 1 point d.

13 Act on Duties Section 102 Paragraph 1 point m.
14 Act on Duties Section 102 Paragraph 1 point e.
15 Act C of 19900n Local Taxes Section 52, point 5.
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structure consisting of mamade structures, Arable land?® means a parcel of land
which is partially or wholly separate from shown in the ral estate register as cropland,
the exterior area, hence providing a confinedineyard, orchard, garden, permanent
area for shelter, for lonterm, temporary or pasture and meadow (grassland), reed bank
periodical inhabitance, including any or forest or woodland or as a fish pond
independent structure that is situated, in part ~ doliday = homé&' means the
or in whole, belar the adjacent ground level; construction works registered, or in the
@Building sectiod® means a part of a process of being registered in thalrestate
building consistingof one or more rooms register as a holiday home (resort building,
and/or areas with its own function and that isveekend house, apartment, vacation home,
technically separated and has its owrboat house, etc.)
entrance from outside or inside the building, It can be seen from the diversity of the
and that- accordng to Points 8, 20, 45 and provisions that there isaso a lot of use of
47 - is treated as a residential suite, holidaterms which makes the interpretation
home, commercial establishment or othecomplicated iritself, but the problem is also
nonresidential building, by virtue of the fact that different laws use different terms with
that it is not registered in the real estatdifferent content, which makes it even more
register as an independent real estaidifficult to apply uniform law. It would be
property useful if the concepts were to be explained
Residential sui®’ means the in more detail in the Act on Personal Income
constructed structures defined as such undTax and Act on Fiscal Charges, and should
Points 16 of Section 91/A of Act LXXVIII  not be clarified by separate references in the
of 1993 on the Rules Applicable to theinterest of the correct application of law.
Tenement and Alienation of Housing Units
and other Premises, and registered, or in the
process obeing registered in the real estate
register as a detached house, residential The title of the postax of real estate
building, residential suite, castle, estate otransfer in case of onerous transfer can be
mansion;, sale, exchange, adverse possession, and free,
Auxiliary aread® means any attic or in cases of gifting and inheritance. In the
basement area of a residential suite otase of a property transfer, the seller may be
holiday home, that is designed and intendefiable for payment of personal income tax,
to function as storage space only, notwhile the acquisition of the property
including garage spaces; through the acquisition of pecuniaagsets
MNonr esi dent i @l shalb uciehtebianignd payable by the buyer. The
mean a building, building section that is notransfer of a property is therefore a
recognized as a residential suite provided fofransactionwhere both parties of the legal
in Point § relationship, the seller and the buyer, are
liable for payment for the same transaction

3. Tax aspects of real estate transfer

16 Act C of 19900n Local Taxes Section 52, point 6
17 Act C of 19900n Local Taxes Section 52, point 8.
18 Act C of 19900n Local Taxes Section 52, point 10.
19 Act C of 19900n Local Taxes Section 52, point 11.
20 Act C of 19900n Local Taxes Section 52, point 17.
2L Act C of 19900n Local Taxes Section 52, point 20.
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against the state. However, thelesepays construction license. This rule applies €g.
tax only if his property generates profit fromthe roof structure built on it. Apartmenitv.

the transfer of the property, so it is worth- the farm, too, if there is a dwelling house,
clarifying the most important definitions that but the property is listed as a farmstead.
differ from those used in tax law and other In such a case, the dwelling part of the
branches of law? dwelling is considered to be the flat.
According toltv however, a room (gage,
workshop, shop, business building), which
is not necessary for the proper use of the
dwelling, is not classified as a dwelling on
the land part of the residential building, even

As amended several times, in the Actf it is integrated with the dwelling house. A
CXVII. on Personal Income Tax of 1995. building registered as dwelling (dwelling)
(hereinafter referred to as "Szja tvRights in the real estate register as a dwelling
in immovable$ shall mean incorporeal property which has been used for another
rights in property, such as dominantpurpose for at least 5 years prior to the date
tenement, leahold, usufruct, use, easemenion which the dues obligation arises shall not
and lease right& dViovable property iteid be regarded as home ownership.
shall mean all articles other than real From the comparison of the fitgtion
property, with the exception of paymentof the flat, it follows that Szja tv. however,
instruments, securities, and all standing (notreats the interpretation of the concept in a
harvested) crops or produce sold withounarrower way, so Itv. can be used to help the
changing owne of the land (e.g. standing referenced interpretation.
trees).

Thus, according to the Act on Personal
Income Tax, the building, the apartment, th
residential house, the edifice, the plot an
the soil is considered a real estéte

Lettersb.) and f.) of Section 102 The In case of a property transfer, the sales
Act XCIIl of 1990 on Duties (in the price received by the seller will be revenue.
following Itv.) offer a differentdefinition of  The basis for the personal income tax on the
property and of real estate and establishesteansfer of the property will be the income.
more punctual definition of the apartmentFrom the use of concepts, it can be seen that
than the Szja tv. (Act on Personal Incomehere is a dference between income and
Tax). Property in the meaning of Itv: land profit, thereforeit matters what the tax base
and all thngs connected with land, realis: income or profit!
estate: real estate registered with the name of  According to the Act on Personal
a dwelling house or flat or to be listed asincome Tax, the revenue is generally
such with the corresponding land part. Theletermined from the income, in three
apartment must be in a state of structuravays®

3.1. The definition of real estate and
property rights in the Act on Personal
Income Tax

3.2. Determining income and profit
rom real estate transfer from the aspect
of personal income tax

22 gee for instancBections 1413. of the Act CXLI. of 1997.

23 Section 3, Point 29. of the Szja tv.

24 Although it should be noted that the Szja Act consistently uses the concept of real estate as a transfer of
property and property rights, as well as the concept of a bgittid housing registered as such. (see Paragraph 6.
of Section 62. of Act CXVII. of 1995)

25 paragraph -2 of Section 4. of the Szja tv.
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1  profit might mean the whole of the Thus, as described above, the income will be
income, ® in this case, there is no a part of the revenueeduced, and this is the
opportunity to subtract costs (in thisbasis of the tax, so ¢hexact determination
instance income equals profit), of income is a very significant issue.

1  profit can be the part of income Thus, when determining the income
reduced by costs, (that is, profit equaldrom the transfer of real estate, it is
the income minus costs) necessary to start from the revenue and

1  profit might be a certain percentage ofdeduct the following expenses from the
the income, thaiss, definite percent of Purchase price:
the income determined by law (profit 1  the amount spent on thecagsition of

equals certain % of the income) the property (the turnover value of the
Revenue is a property value acquired  property at the time of acquisition, that
by an individual in any form and by law is to say, the value of the property or
money and nomoney- under the Szja tv. the market value of the property at the

Income from the sale of real estate is any  time of the acquisition, for example in
income that an individual acquires in the  the case of inheritance), and the related
context of a transfer. Revenue should be  costs (eg. the tax paid in the time of
taken into account in accordance with the  acquisition),
selling price (the purchase price indicated ifff  the amount of the value added
the contract) or the exchange value. investment on the property (only that
In case of exchange, the normal market whichis permitted by the Szja t¥7)
value d the thing received in exchange will f  expenses related to the transfer (such
be the revenue. It is important to know if the as advertising fee, lawyer's fee,
sales price indicated in the contract or the commission of a real state agent).
exchange value at the time of signing the Also, the duty paid at the time of
contract exceed the normal market value, purchase.
sincethe difference is already considerasl Applying the decrease of thksted
other incomé&, and in this case, however, expenses, it can be seen that when the
this value does not have to be considered gsoperty is transferred, the income is
revenue. According to the Szja ,tthe generated only if the seller sells the property
exchange of real estate is subject to théor more than the price he has phmsed,
judgment of the exchange partners. In thi®ought it, or as he or she understood when
case, the revenue is considered to be thee inherited itfor. Thus, the income is not
normal market value of the thing received inequal to the selling price; the state levies the
exchange at the time the income was earnepossible profit, the value increasas
If the exchange contract does not include thaincome.

value of the exchanged property, the In the case of acquisition of property
turnover value on which the fee is basedy inheritance or donath, the amount of
shall be considered as revenue. property used for the sale of the property is

The incomemust be determined by the amount taken into account when
deducting the expenditure from thedetermining the tax. The amount spent on
revenue(costs) incurred by the seller imacquisition must be determined by the
connection with the sale of the property.manner in which it was acquired by the

%Sur§nyi | mr®n®: Az ingat | &bl s@enaza jovedelgny adazasdo®xixt ®k T
évfolyam Issu€006/6.p. 2.
27 See Point 32. of Section 3. of the Szja tv.
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individual. In case of acquisition byale 3.4. Tax reliefs and exemptions for
purchase price stated on the contract with theeal estate transfers, historically, and
property when purchasing the property itunder the effective law

must be regarded as a reverse acquisition The income from the transfer of real
amount. If the seller has purchased the

property as a municipal tenant, the amoun?State' and thus the tax basap .be further
spent on the acquisition will be thetaal reduced, depending on the time elapsed

purchase price included in the sales contra&etween the acquisition anq sale of the
with the municipality. property. The longer this time is, the less tax

The date of receipt of the income is the™> payable on income from the transfer of
eal estate.

date on which the property transfer contract

was submitted to the Land Registry. If thean d t,;\)s( dz;tlgt%?éoﬂr]iozngéoﬁg:ﬁ trzga)l(zns]tpatte
validity of the contract is subject to official and home ownershio was separated. the
appoval, the date of receipt of the income, P P '

will be the day on which the official permit Income from the sale Of. the property
of the authority was submitted to the Lan cquired or purchased over five years hggl to
Registry e reduced as a function of the acquisition

time. If the individual sold the properafter
six yeas from the ptchasethe income, and
3.3. Determining income in another thus the tax base, had to be reduced by 10%,
way, the basis of personal income tax, the and then the percentage of the reduction
tax rate increased by 10% every year. Accordingly,
the income had to be reduced by 20% if the
roperty was acquired 7 years before the
ale, 30% if 8 years10% if 9 years, 50% if
0 years, 60% with 11 years, 70% if 12
years, 80%, if 13 years, 90%, if 14 years, and
00% if they were 15 years before the sale.
his meant that in the case of real estate
with the exception of the apartment was

If it is not possible to deterime the
amount of the property (purchase price o
the property at the time of acquisition or the1
value of the turnover), then the incomeds
per the provisions oBzja tv, determined
according to the third method describe
above, that is to say, theasttory rate of

income will be profit, ie. the profit will be no longer ecessary to pay tax on income

25% of the income. In this case, the seIIeElfter 15 years, as 100% of the income was
doesnot have to justify to the Tax Authority deducted due to the reduction of the tax base.

any possible expenses incurred during the This rule could not be applied to
verification, but the seller can automatlcallyIoroperty rights, but in the case of the

calculate theax base _and amount: 25.% .alienation of a property right acquired before
the evenue (sales price, purchase price) '_SL982, there is m need to pay tax, it will be

an income, and it will also be the tax basetax—free
and 15% of it will be the tax payable. The In.2010 housing discounts were as
deductible cost ratio in this case is therefor?,ono ’

X WS.
75% of the revenue dictated by law, that is :

. ’ ’ In the case of a dwelling or apartment
theoverhead rate is 75%. 9 P

; building, the income and income were
. The_ tax rate is 15% of the CaICUIateddetermgi;ned in the same way as for other
income, ie. the tax base. properties, ie the expenses, the value of the
property athe time of acquisition and other
named expenses could be deducted from the
income. Thus, the income was a part of the
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revenue reduced or, if the value of theand reside freely, and thus the provision
property was not known at the time ofconstituted a form odliscrimination?®
acquisition, 25% of the income was The flatrate home purchase discount
calculated as income. was dscontinued in 2008 with the
Until 2008, the acquisition of housing introduction of a transitional rule. However,
was known, but after 2008, the family orthe transitional rule allowed those who had
home purchase allowance was abolishedlready earned their income from the
which could be applied by the seller if thetransfer of real estate before 1 January 2008
income from the transfer of the dwellingto apply the flatrate allowance for home
(dwelling house)} or a part of it- within a  ownership that year.
specifed period of time before the income The provision of a flatate home or
was earned. Within 12 months, or within 60home purchase discount in violation of the
months of the sale, it was used for home usabovementioned European Union law has
by you or your close relative or former been refined in the course of the amendment
spouse. Thus, if the seller had turned the sats the text 0fSzja tv.2° According to this, the
of the apartment into a new home, in thatax on the income from the transfefr any
case it was not necessary to pay the tax afteeal estate or property rights does not have to
the use of the home income or to reclaim thée paid or recovered if the individual in the
tax already paid. year of the transfer or within the next two
The purchase of the dwelling, theyears, for himself, his close relative or
acquisition of ownership of the dwelling partner in the home of the disabled, in the
houses, if it was built within the required home of disabled persons in other similar
time, the increase of themglling space of nursing homes for the purpose of obtaining
the dwelling with at least one dwelling room,housing provided in any Member State of
or the acquisition of the right to rent thethe European Unioff.It can be seen that in
dwelling, were considered as residential usehis case the legislator has already restricted
According to the Civil Code, close relatives,the right to use the income for the purpose of
spouses, close relatives, adopted childretnome us#, but incorporated it into the text
stepchildren, foster parents and foster of the law, in conformity with European
parents and siblings counted. Union law, that "home use", ie the elderly,
It was an important rule that the use ofcan take place not only in Hungary but also
the dwelling for the home could only inany Member State of the European Union.
concern the acquisition of a home ownedrou can also buy a place in your home or in
home. This clausethat it was only possible a nursigp home - subject to the above
to use income for domestic purposesl not conditions and time limits without income
in any Member State of the European Uniorax.
- was in breach of European Union law, Thus, on the one hand, the discount on
infringed the right of EU citizens to work housing and tax relief has become limited on
the one hand, but in the case of the reduction

28 See Case B45/05 Commission of the European CommunitieBortuguese RepublicSeeDr. Kolozs
Borbala: A portugélok, svédek, a magyarok és az adérendszer egységességének elve, a PénzDgtatdkgot
Konferenciai 20062009, Miskolc, Novotni Kiadé, 201@. 98:106.

29\We understand here the Personal Income Tax Act in force in 2010.

30 paragraph 2 of Section 63. of the Szjs2610

31 We understand here that you can only use the income tatofodetain the listed properties, such as for the
purpose of housing in a home for the elderly or in a nursing home
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of income depending on the acquisition time Accordingly, in the fifth year after the

- in the case o& dwelling, - it has become year of acquisition, the tax base disappears

more favorable. in the sense of a discount, so thext
According to today's rulesin 2019- allowance is 10% of the income in the

income and income from the sale of reakecond year after the year of acquisition of
estate and dwellirggwill be taxed only if the property;- in the fourth year after the
five years are not passed between thgear of acquisition, and the tax benefit is
acquisition of real estate / apartrhand the 100% of the income in the fifth year after the
sale. If five or more years elapse between thgear of acquisition.

year of acquisition and the sale, no tax will It can be summarized that a flatate

be payable on the proceeds from the.dale discount involving the acquisition and sale

the years between the acquisition of realime difference has been replaced by a flat

estate and the sale, part of the income isate discount, which does not replace the old

exempt from tax, accoinly to the tax relief house purchase allowance, but in any case

rule. reflects the objectives of the legislator's
When reducing the income from theconcessioffior housing.

transfer of housing and real estate, it should ~ We can also sum up that there is a big
be taken into account how many years havehange in the other real estate (garage,
elapsed between the acquisition and thholiday home, farm, agricultural land) as the
transfer of the apartment. The more time L5 year tax exemption period has also
takes to acquire anmansfer the apartment, changed for 5 years for these other
the less tax you will have to pay, or you mayproperties outside the apartmewnthich is

not have to pagnytaxat all If more than 5 much shorter. The introduction of this new

years elapse between the acquisition and salele for the uniform management of real

of the apartment, the dwelling house or thesstate makes it considerably easier not only
property, the exchange, transfer, the incom#or the law enforcement officer but also for
from the transfer of the property is the taxation of income from the transfer of
completely exempt from tax. In case ofprivate property.

transfer within 5 years, the income from the

transfer of the apartment and other real

estate can be reduced as follows:

i In the year of the acquisition of
property and the following yeathe Together with real estate transfer there
income will be 100%, is also an obligation of duty payment from

i in the second year after the year othe party gaining the estate, thus | will
acquisition, the income will be 90%, briefly review the regulations considering

1 in the third year following the year of this.
acquisition, the income will be 60%,

1 in the fourth year following the year of
acquisition of the property, the iome
is 30%, and

1 in the fifth year following the year of
acquisition of the property and in
subsequent years, the tax base will be ~ According to the older regulation, in
0%. case of the free transfer of the property party

gaining the estate had to pay inheritance or

4. Some issues of theaeal estate
transfer from the aspect of duties

4.1. The duty to be paid in casef the
free transfer of the property, the
antecedents of the free property
acquisition duty
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gift duty, depending on the lelveof There is also an exemption to pay duty
relationship with the legator or the donatingfor the plot which is built in within 4 years
party. by any heir or gifted.

The regulation of the Tax on Duties in In addition, inheritance and gifting of
2010 categorized the relatives and othethe apartment have also been included in the
persons in three ways: circle of tax benefit in the past, as distant
I. level of relationship: the child of the relatives or heirs have to pay a reduced duty.

deceased or the donor, adopted, In 2019, in the case of the free

stepped and raised ikth spouse, acquisition of property and connected
parent, adoptive, stgparent parent, property rights instead of a general 18% rate

grandchild of duty, the inheritance and gift duties rate
II. level of relationship: granddaughter,are half of the general rate, that is 9%.
grandparent, brother who is not in Thus, according to the rules in force
groupl today, the exemption from the payment of
lll. level of relationship: everyother inheritance and gift duty includes the
inheritor or beneficiary. property of the direct relatives and spouses

The further the relationship betweenfor all types of properties corsing in
the parties waghe higher the duty payable. property of any value.

In the framework of the older regulations, We can conclude that the regiait of
the straighine descendants and thepayment obligation of the duty of free
ancestors belonged to the first group, but thproperty acquisition became softer and that
September 2010 amendment removed thethe preferential payment regulations or
from this circle and established for them aexemptions for the apartmentssimilar to
fairer regulatbn, and even relative relief in Szja- appeared in the Act on Duties as well.
certain cases. In the case of inheritance duty,

an exemption limit of HUF 20 million was
applied to the heirs of the first group.

From 2013, a new rule in the duty law
is that straightine relatives are exempt from
the interitance duty or a gift in the event of Acquisition of a property can be done
any amount, whether it is real estate obn several grounds, but we consider buying
movable property or gif® Even the and replacing and replacing exchange as the
surviving spouse became exempt from th@rimary transaction. The duty is to be paid
inheritance duty and gift duty at that time,by the buyer, who however has pdiae
regardless of the amount. Exemptions foprice of the property from an aftéax
children, thespouse and other straigite income; still, the buyer must pay a duty after
relatives established by the legislators havehe gain of estate.
long been awaited by the people affected. Even in the case of transfer duty on

From 2013, the inheritance acquiredproperty, a distinction must be made
by a stepchild and stepchildreror step between the acquisition of home ownership
parents is not entirely exempt, only up to arand the acquisition of argther property.
amount of HUFR20,000,006? The general rate of the transferable

property transfer duty is 4% of the value of

4.2. Regulations of duties relatedd
properties in case of onerous transfer of
estates

32 pgint i.) of Paragraph 1 of Section 16 and Point p.) of Section 17. of the Act XClII. of 1990. on Dugies (Itv
33 point ¢.) of Paragraphdf Section 16 of the Itv. (applicable from 2013 and today as.well)
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the property in the event of acquisition of the In the case of @uisition of an
property. It is important to mention that theapartment ownership in exchange to a
value of the turnover, that is, the basis of thenunicipal maisonette, the base of the duty is
duty, is alwag determined by the state taxthe 50% of the market price ofhe
authority, so the purchase price indicated impartment.
the contract is not relevant in this manner. In the case of a private individual, the
More specifically, the purchase price ishome purchase benefit applies to the onerous
irrelevant for the determination of the duty,estate transfer, similar to the older regulation
but later the purchase price indicated in thef the personal income tax. If a private
contract, at the time of the sale of theindividual buys home ownership and sells
property and the calculation of the personahis / her other homeithin one year before
income tax payable thereafter may be othe purchase, the basis for the payable
significance. In the case of the sale of theroperty transfer duty will be the difference
purchased property, only the amount of thén the sales value of the home purchased and
purchase price (Szja revenue) receivedat thsold 34 Before, even ithecase of a negative
time of sale can be deducted from theprice differencethere was an obligation of
purchase price included in the purchaseluty payment however, according to the
contract, which is what was actually paid. applicable regulatiorin its current form
Assuming,while not allowing that the and, in case the base of the duty is negative,
purchase tax be reduced, the reducethere is no such obligation to pay. In the
purchase price is included in the propertyevent of someone selling his or her
purchase contd and not the amount apartment and buying an apartment of a
actually paidthis can count a lot later when smaller price, the dse of the duty will be
the buyer wants to sell the property and canegative, thus, there will be no duty payment
therefore deduct less money. In additionpbligation arising from such transactign.
there is no reason for such help, as the basis A preferential rulewith regard tothe
of the duty is determined by the state taxexemption of straighline relativesis also
authorityin every instance based on seriougpplicable similaly to the preferential
market evaluation and comparing. regulation conslering the succession and
There are also preferential rulesdonation duty. Exempinsfrom the duty of
considering properties in the Jfior instance onerous transaction in cagee applicable if
in the case o&nexchange of properties. In q the acquisition of property originates
the case ofin exchange of properties, the from the transfer of assets between the
base of the dutys the market price of the direct relatives,the estate transaction is
gained property, while in case of exchange concluded betweespouses, or
of apartments, the amount of the differencd] if it is originating from the dissolution
between the market prices of the exchanged  of the marital property communits?
apartments gives the base of dufymore First purchase of real estate by young
than two apartments change their ownergseople under 35 years is connected veith
then the basefahe duty will be the amount penefit, in this instangethe 50% of the
of difference between the apartment of theyeneral duty to be paid has to be paithie
highest market value and the lowest. event of acquiring a full or partial ownership

34 point b.) of Paragraph 2 of Section 21 of Itv.
35 point y) of Paragraph 1 of Section 26. of ittax exemption for apartments with a lower turnover value
36 point z) of Paragraph 1 ddection 26. of Itv.
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of the real estate, if the market price of the The listed benefits and exemptions
given real estate does not exdeHUF unify duty law, are very welcomend are
15,000,0067 also aimed at encouraging theod of real

It is also preferable to acquire theestate purchas&he real estate market is on
ownership of a new apartment built by theone hand affected by many economical
entrepreneur for sale atnaaximum market aspects, mainly the loan terms and
value of HUF 15 million. When buying such purchasing powerand also by the market
a new home, the amount of the state subsidyrice, butwe can still conclude that the tax
reduces the tax base, so when using thend duty payment obligations are also
Family Home Benefit (CSOK), the amountdominant factors. For this reason it is not all
of the tax base for the purchase of the newlthe same what kind of burden is takenbgn
built apartment must be redeat by the the person buying or actually purchasing the
amount of norrefundable housing aid. real estate. From the change of the regulation
Those who can use a HUF 10 million CSOKjt can be seen that a positive tendency has
are able to buy a new apartment worth HUFbegun, which will hopefullyesult in further
25 million free of duty?® benefits, exemptions or even cuts in the

From 2018, the land duty exemptionfuture.
changed. Between the cessation of the right ~ From the above ascertainments it can
to property and théermination of the right, also be stated that there is a tight connection
the fee is differentiated by the law, whereabetween the personal income tax payment
the abolition of the right to property resultsand the duty payment obligation in case of
in a duty on the owner, the cessation of theurchase of real es& even if in certain
right does not create a duty. In connectiotiransactios, the payers are separated from
with the acquisition of land by farmers, theeach other. In the acquisition and sale of real
useof land is exempt from dutyboth from estate, the state only wants to tax the newly
the donation duty and from the transfergenerated income, which is acceptable and
duty3® The farmer does not have to pay dair from a tax point of view.
surcharge as from 2018, if his farmland is in However, the same caot be said
the fiveyear cultivation period let in at least about the duty to be paid, because in this
25% to the agricultural association aeehby case the purchase is made from the income
him or her and at least 25% to thealready taxed, and in the case of the
agricultural association owned by his or helacquisition of property, our wealth increases
close relative. The association mustwith the purchase of the property, but our
undertake to utilize the arable land forincome after tax is reduced bpet same
agricultural and forestry purposes during themount. So here, it is not about the taxation
five-year cultivation period and the of the newly generated value, but the re
ownershipof the farmef together with the taxation of the taxed revenue, which
relatives- must not fall below 25% of the principle is hardly able to comply with the
shares. If the commitment fails, the farmetbasic principle ofjust taxation.
has to pay 8% surcharge.

37 paragraph 6 of Section 26. of Itv.

38 point f) of Paragraph 1 of Section 28 Itv.; see alsdagyarazat az llletéktorvény évkozi és 2018. Januar
1§ ®t RI hat 8§81 y o skédex§tétés P2Rz8gsi szbktag 20v/HA3. p.170.

39 Ad6 Kodex Issue 2017/13L4., XXVI. p.169. According toAct CXXIl of 2013 on Transactions in
Agricultural and Forestry Lantthe acquiringof land use if free of charge.
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5. Tax law of short and longterm  can choose in one of the tax methdfiche or
housing (Airbnb) she will be taxed according to the tax rules

Together with the emergence Ofof the incpme derived from 'Fhe self
digitalism and online transactions certainemployed income to be Consol!dated, or
short term apartment leasing ,methodsaCCordIng 0 t.he other method, will pay tax
appeared which are hard to control which: & € 0T di ng -rate dax ‘Df.la privafel | at

) ' individual engaged in a privatecor

are on one hand rather profitable from th ncomeod tax category
side of the landlord, on the other hand they '

rovide a much cheaper possibility than the One of the most common forms of
P Per p Y residential use is renting a flat or shtatm
costs of hotel rooms from the side of th

tenant. enousmg (house, apartment), especially for

These apartment leasing methods artourists, which the Act on Personal Income
P 9 Tax calls accommodation (pay

named Airbnb. Airbnb is such an online T
marketplace, through which there is ahosp|tal|ty).
possibility of renting and booking
accommodation orthe internet, even for 5.1. Taxation of amrtment, house
only a few day$? Its name originates from rentals

ﬁrbaei dr b ae g % bVJ oer idlr(lsféjﬁ i):goa Zlgetdus IﬁE)khate rentitqg the apartment for
breakfasto0; it i s tarﬁ%ger%erf'ofj'icial narlne o]
accommodation provided via an online The A.‘Ct on Persqn_a_llncome ax does
booking system. The exchange of ptava not establish the definition of_ real estate
apartments, the rental of apartmeruas ren_ta_l,_ however the Ac_t_prowdes us the
rooms have many advantageand has defm!t|o_n of the act_lwty_ of paying
become a very fashionable and liked methogpsp'ta.“ty’ and by this, it makes a
of seeking accommodation, so Airbnb is istinction between lorierm  apartment

becoming more and morgidespread in the rental anq Sho"ferm rental. : :
online space. Basically, in connection with

Airbnb is a Francéased online apartment rentals,.the provisions of the Act
platform and online hotel reservation V of 2013 on the Civil Code have to be taken

company that collects commissions forInto account. Thus, we speak about

accommodation booked on its site Througﬁ\partmentental if the private individual lets
y the use of the real estate for a longer period

this, it is possible to book only one room or”,_~. ">~ ..

to book even a whole apartment. of time1 r_nonths, years for counter value.
However, there are several rules for Inthis case, the tenant _not only uses the

taxing an individual who is reing a room apartment, but also keeps it clean, restores

or an apartment through Airbnb. its condition, and carries out smaille

If a private individual does not carry malntlint'cllqnce taSkaarSr\]’;ﬁl' N rtment o
out his / her activity as a housing contracto’jy € case ofrenting an apartment

f t h

as a sole entrepreneur, he / she can basica liday home, the taxation of the income

choose between two tax methods. He or she>™ the ‘renting of thg dwelling is
considered to be the income to be

40 https://hu.wikipedia.org/wiki/Airbnt§08.03.2019).

41 see Section 57/A. of Szja tv.

42 Kopanyiné Mészaros Edda: Lakéingatlan hasznositdléa Ad6 1 és Pénziigyi Szaklap, Wolters Kluwer
Kiad6, Year XXXII. Issue 2018/11p. 17.
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consolidated, it will form part of the Thus, the method of -calculating
consolidated tax base and the incomiltbe  income fromrevenuecan be done in two
included in the income from the independentvays,either the 10% cost ratio, that is, using
activity. Income to be consolidated meanghe dictated rate or with the itemized cost
that the income from the letting of theaccounting.
property must be calculated first, and the In thecase othe rental of ampartment
income thus calculated must be added to thef holiday resort the private individual
other income of this type, or thadome of landlord might subtract from the income of
the nomrautonomous activity, such asthe rental:
income from employment. Accordingly, thea) the rental fee pdiin the same year for
income must be determined from the  rented dwellings in other settlement
revenue which is possible in two ways. b) on the condition that also the duration of
The rental is the actual rent of the both rentals exceeds ninety days,
rental, without any overhead paid by thec) and that the private individual claims no
tenant to thedssor*® According to the Szja expenses in connection with the rented
tv#4 selfemployment income shall comprise residential suite from his income from
all income earned by a private individual in ~ other activities or that the he did not
connection with such activities or in receive any compensation for the rental
consequence of any legal relationship fee paid as verified®
underlying such activities. To compensate the rental fee of the let
The calculation of profit from the apartment with the rental fee of the rented
income that is the rental fee happenseal estate these three legal conditions must
according to the choice of the taxpayerbe met Rental fee pd by the landlord can
beingeither. alsobe accounted aanexpense against the
a) the 90% of the income qualifies asrental fee of the domestically let apartment.
profit, that is in this instance the law It is significant to note that this subtraction
automatically lets 10% to be subtracteddoes not qualify as cost accounting, that is,
as an expense ratio from the incomeéoy choosing any of the cost accounting
(rental Ee) without certification methods, he landlord might deduct the
(invoices,  vouchers, or otherrental fee of rented apartment from the
documents) or income?®
b) from the income gained, the landlord Cost accounting can be applied to the
might subtract all expenses that haveextent of the income from activity of
arisen in connection with the rentallandlord:
which are duly justified, or accounted] in the interest of continuing the

based on the Annex of the Act on activity, the acknowledged expenses
Personal Income Tax. In this case, according to the Anne3 of Szja tv; for
against the income, the private example a purchase of tangible fixed
individual landlord might apply assets (refrigerator, furniture) to the
itemized cost accounting; the profit will extent of value HUF 200,000, that is,
be a result of income minus expenses in case its total purchase ualdoes not

exceed HUF 200,000

43 paragraph (3a) of Section 17. of the Szja
44 paragraph 3 of Section 16. of the Szja

45 paragraph 5 of Section ©f the Szja

46 Kopanyiné(2018) p. 20.
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1  according to the Annex 11 of Szja tv, Unlike the above, special rulepmy
the depreciation ancenovation costs to the letting of the flat to the municipality,
of tangible assets used exclusively fowhich is already included in the taxable
the purpose of leasing can be deductedncome and under the statutory conditions,
which is 2% of the purchase price ofsuch as the flatate housing expenditure
the property as a building with a long must be fixed and must exceed 36 moriths.
lifetime. For longlifetime buildings, In the case ofaland leasgthe Sza tv.
the annual depreciation rate is 2%provides special rules of separately taxed
However, no depreciation can be incomesXitfalls among the mixed incomes,
charged on the land and plot belonginghe taxation of it is the task of the municipal
to the building. tax authority, the rate of tax is 15%.

In a simple example: Ithe case of an
apartment with a purchase value of HUF . .
10,000,000 is means HUF 200000 32 Taxation of short time

! a7 apartment and holiday resort rentals
deductiortt

Other costs, other actual expenses Taxation of the short time Airbnb
proven by invoice and incurred in rental is as follows. Airbnb in the case of
connection with the particular activity of the shortterm home letting via the online
les®r or may be deducted as costs. plattorm  or other -  shortterm

After deducting the costs, the amountaccommodation service provided by the
remaining from the proceeds will be theaccommodation service provideor the
profit, which should therefore be added tgprivate individual in case he or stlees not
theconsolidated tax basad the ta will be  let his or her apartment as an individual
15%. entrepreneur to tourists for less than 90 days

Private individual landlords do not - and possibly provides other services to his
have the opportunity to transfer the loss obr her guests, such as cleaning and breakfast.
the tax year (when the expenses exceed thée rental of a room, a whole apartment or a
income) to the next year. The tax is payabléiouse might happen.
in the form of a tax advance during the year, The private individual providing
and if the rental fee inot received from a accommodation service (Airbnb activity)
company, the tax advance must be paid bygan let his or her apartment in the framework
the 12th day of the month following the of an individual entrepreneur, bwhereit is
payment® not the case and he or she chooses to let the

It is important to note that when apartment as a private individual, he oe sh
choosing individual taxation, an individual can choose from two types of taxation:
can choose only one or only the othem) flat-rate tax of a private person
taxation method for more thame lease, that performing payhospitality activities, or
is either the itemized cost accounting or thdé) under the abovenentioned merger,
deduction of the 10% cost ratio. This rule  according to the rules of independent
also applies if an individual has different activity. He or she here can also choose
types of incomes (e.g. commission) from  between two methods of tation, the
several independent activities. individual can choose to deduct the 10%

47 See the detailed exampi@panyiné(2018) p.20.

48 Kopanyiné (2018) p. 21.

49 Section 74/A of Szja tv.

50 Revenue earned by land reritébection 73. of Szja tv.
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unadjusted cost from his income, or
choose itemized cost accounting that is
duly supported by invoices andfq
documents. q
The regulation considering itemized
cost accountingccording tahe Szja tv. lists
to the Chapter X, where we cdimd the

do not qualify as professional
accommodation service places, and
aflat-rate taxatioris chose.

In this case also, the private person
landlord is subject to the invoice or
receipt obligation.

The yearly amountof itemized flat

entrepreneurial income tax tfeindividual  rate tax is HUF 38,400 per rooms. The
entrepreneur, the flaate taxation, and the yearly flatrate tax has to be paid in equal
rules of itemized flatate taxation. It has to portions after every quarter until the 12th
be made clear, howevethat the person day of the following month. In case of
exerting the paying hospitality actiyidoes termination of activity, after the quarter year
not qualify as a private entrepreneur, so thef the termination, until the 15tday of
thematic listing must not mystify anyone!  following month of the quarter year of
The conditions concerning termination the flatrate tax is due. In case
accommodation service providing areof itemized flatrate tax, if the conditions
established by another la,but Szja tv. change, and the service provider no longer
also providesomeconditions. complies with the provisions of private
According to the Szjavt the definition  accommodation, then the privatalividual
of the private accommodatithis: Private has to pay his or her tax according to the
individuals providing private individual activity.
accommodation shall mean the provision of Because ofthe carrying out of a
accommodation- not in the capacity of business activity, the commercial
private entrepreneursvithin the framework  accommodation servicgualifies as real
of accommodation service activities inestate rental according to the Act on Value
accordance with the government decree opdded Tax, and althoughthe leasing of
the conditions for the pursuit of apartment is primarily a tafkee activity,
accommodation service activities and thehis tax exemption does not cover the use of
procedures  for  authorization  of real estate for tourist purposes that is the
accommodation service activities, to thecommercial accommodation service. The
same person, for less than ninety days in amgbmmercial accommodation service is a
tax year. taxable activity according to the Adn
Thus, its onditions are: VAT, according towhich the preferential tax
1 the private individuals must not rate of 18% is to bapplied In case of the
provide the service in the capacity ofrealization of legal conditions for example
private entrepreneurs, up to HUF 12,000,000 incomd the
1 the apartmenis leasedto the same taxpayer might choose subjective tax
person for a period not exceeding exemption, in this case, there is no need to
ninety days in any tax year, pay VAT after the commercial
§  theactivity is carried out in maximum accommodation servicg.
3 apatments or holiday resorts that In the case of private accommodation
activities, the private individual lessor is also

51 Government Regulation 239/2009. (X.R0

52 paragraph and 2 of Section 57/A. of Szja tv.

53 Taxation of accommodation service provided through NAV Online booking sysits:/www
nav.gov.hu/prit/ado/afa080101_hatlyos/Online_szallashely szolgaltata&atmbf download: 20103-08).
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subject to the invoice or receipt obligation,mentioned as a definition, the shostm
and must keep all documents as required iental, and the fact that this is Airbnb
the Szja tv. accommodation service activity. The
conditions are understandable  still,
logically, it would be easier to identify the
concept in the chapter naméde f i ni t i ons
When reviewing the tax and duty in the beginning of the Act.
payment rules mthe use of real estate, we Overall, it can alsobe seen that the
can conclude that the regulations contaitaxation of real estate shows a not very
both negative and positive elements. transparent regulation, many times the
As a positive point, Airbnb, as a definitions are different, there are many
recently adopted concept, is subject tarossreferences in the law, the definitions
taxation and is kown by the regulations, (real estate, apartment, land) are present in
which is a positive merit of the legislature. more places in the Szjav.f and it is a
The regulation is cleathe choice of suitable negative fact. We can mention as a positive
taxation is the right of the landlord. fact however, that among real estafiethe
However, as a negative point, it can bepartment is present at an emphasized place,
stated that the placement of privateand is both preferential from the aspects of
accommodation activits in the Chapter X both tax and duty paying.
is thematically disturbing, which is basically The law is rapidly changing, and
about the taxation of sole proprietors. coherence could develop as well.
In addition, we Dbelieve that
accommodation service provided through
the online booking system should also be

6. Summary findings
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THE EUROPEAN JUDICIAL PRACTICE REGARDING THE VAT DEDUCTION
RIGHT AND ITS IMPACT ON THE HUNGARIAN PRACTICE

Zoltan NAGY"
Roland ZILAHI ™

Abstract

The purpose of the below studyo compare the Europeandicial practice with the Hungarian
practice in terms of VAT deduction right. In the meantime, the study gave us the opportunity to get to
know the complex requirementf VAT deduction right. In addition, we were also able to assess
whether the Hungarian VAT Act is in line with t@mmunitylegislation.

Keywords: Value added tax, deduction right, European judicial practice, tax freluthgarian
VAT.

completion of these requirements in case of
Introduction VAT is argued nowadays. Indirect taxes are
generally fair, and .square thus taxable
ITTevda lue ? ﬂ de d tax pe?so%%ylﬁeq:h%iight'tmdec?d KO\?I uch
ﬁ at’'e | as 5 € f° ?h“ € e%‘Peyscb nd of telt ficde alti'ednsedliently @ M€
as several reasons. Oneé o € MOgfHw much tax they paylhe direct cost of

important reasons is that VAT provides thetax administration is also considered as low
largest amount (appr. 1/3) of tax to the

H ian budget 70 1o other tak in case of VAT?

Fungarlan uage ‘;ompatrmgf; 0 other ? es. After joining the European Union

rom an economa point of view, a tax O0EUD) taxation became
may be considered as good if it meets th

. : ) . CImportant and interesting fiesd Within
following three requirements: (1) it is fair taxation, VAT has an especially important
and.s.quar.e, (.2) th? direct  cost Of.ta)?olethusthe ciiens of the EU meet this type
administration isrelatively low and (3) it of tax every day and the rate of the

hardly impacts on the behaviour of private ; : . .
individuals and busesses. However, the Hungarian VAT is very high which means

" Professor, Phdhabil., Faculty of Law, University of Miskolc, Miskolc, Hungarge-mail: jogdrnz@uni
miskolc.hy, Ferenc Madl Institute of Comparative Law, Budapeshéd: zilahiroli@gmail.com).

" Indirect tax consultant, Deloitte Co.Ltd., Budapest, Hungary.
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massive burden for those who eventuallyeturns regularly. Based on these VAT
become liable fothe payment of VAT. returns economic operators are obliged to
In our study, we examined the pay VAT, which is the difference betwee
regulation in effect currently, focusingho the VAT payable and VAT deductible. VAT
the VAT deduction right which incurs may be deducted promptly if all the
several questions and problems. In order teequirements are fulfilled therefore the
understand and solve these problems we alsubjects of VAT should not have fiscal
examined the practice of the European Coutturden in a long term (i.e. a taxable person
of Justice ( 6 ECJ 6) mawassesstihe payahlea/AT apd deductible s
direction in order to interpret the regulation VAT in the same return which results a
in question. By doing this, we also g@ financial simplification)!
view in that regard which are the most It is also possible that deductible VAT
common problems and questions either irexceeds the amount of payable VAT. In this
Hungary or in the EU. case, the Member States of the EU have
According to the Directive’, those different solutions. In Germany the tax
customers have VAT deduction right whoauthority reimburses the amount
are not qualified as the final custer i.e. the automaically, in Hungary besides
subject of VAT but they sell forward the reimbursing it, it is also possible to roll over
goods or services or build them irtdrtheir  the amount (surplus) in the following VAT
own goods or services. The deduction operiod and deduct the amount from the
VAT however, has several further payable VAT® However, we need to
requirements.  Considering that thedifferentiate the conditions of VAT
examination of VAT deduction right deduction and the condition$ reimbursing
(whether it 8 deductible or not) is rather VAT from the HTCA (the second also
long, a large number of tdrsaudconnects to depends on the amount of surplus). VAT
this process. Consequently, transparency igfund is also another term, which should
feasible with the continuous audit of themean the refund of VAT incurred in another
processes and with very strict administrativéVlember State (based on Directivé) &r in
requirements (invoice, customs declaratiora third country (based on Directive)3
and VAT returns).  Administrative Another problem is that the goods or
requirements should also include theservices acquired may serve bdtxable
following obligations: economic operatorsand VAT exempbusiness purposes. Based
are obliged to notify the Hungarian Tax andon the Directive a ratio should be calculated
Cust oms Aut hority i0 thid TEBA and VAT may lehdeducted
commence, cease or amend taxablaccording to this ratio. However, the
activities. They are also obliged issue
invoices (the exact content of the invoices is
determined in the community and national
regulation) and are obliged to submit VAT

3 Council Directize 2006/112/EC of 28 November 2006 on the common system of value addetidax168:
filn so far as the goods and services are used for the purposes of the taxed transactions of a taxable person, the taxable
person shall be entitled, in the Member Statshich he carries out these transactions, to deduct the following from
the VAT which he is liable to payo...
4 Council Directive 2006/112/EC of 28 November 2006 on the common system of value addleiti@i67:
fiA right of deduction shall arise atetime the deductible tax becomes chargeable
5 Nagy ZoltanSzesztai Zsuzsannaz adolevonasi jog gyakorlasanak feltételeazdasag és Jag10./6.sz.
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application of this rule causes severalrefundable state aid based on that the
problems in practicé. Hungarian VAT Act (in effect in 2005)
Having reviewed the practice of thewhich ses forth that taxable person should
ECJ, it may be established that thedifferentiate the deductible and non
harmonization of the community anddeductible VAT in its administration In
national VAT regulation is not completed addition, theVAT of acquisitions paid frm
yet. This leads us to the question whichthe state aid should not be deductibksit
regulation shold be applied.This question should not be qualified as the base of VAT.
was cleared in case Van Gend En [%oos Therefore,HTCA assessed VAT shortage,
This case declared the direct effect otax penalty and late payment penalty. Parat
Directive based on which the rules ofargued the resolution of HTCA thus the
Directive concern not solely to Member national rule in questiowasnot harmonize
States but also the citizens (i.e. the primarwith the respective provisions of the
source of law has direeffect). Directive. Parat referred to the general
provisiors of the Directive i.e. the
acquisitions  served taxable business
purposes thereforénput VAT should be
Considering the cases of thededucible irrespective of the fact that it was
Hungarian Court regarding VATt may be paid from the tate aid. Based on the former
established that the ECJ has a dominarttecisions of ECJ this general rule may solely
effect on the national decisions. One of thde restricted in very special cases. ECJ
most important Hungarian casie the Parat assessed that the national provision which
casé, which corerns to the deduction of restricts the VAT deduction right in case of
VAT in terms of state aids. Parat (acting instate aids is not in line with the Directive and
the name of the Hungarian Economic andPaat is entitled to apply the provisions of the
Traffic Ministry) entered intoagreement Directive directly.
with theHungarian Bank of Developmento
11 May 2005 covering the extension of the
capacity of its plamivhich development was
alsoimplemented in that year. Based on the Similarly to the above, ECJ assessed as
agreement Parat received a frefundable the restriction ofVAT deduction right the
aid anddeducted thénput VAT incurred in  following Hungarian rules regarding the too
relation to this development. The HTCA strict rules of the amendmewnf invoices
during an audit assessed that Parat should
not have deduced VAT due to the non

1. The problem of state aids

2. Problems in terms of invoicing

6 Council Directive 2006/112/EC of 28 November 2006 on the common system of value adégitiat73:
filn the case of goods or services used by a taxable person both for transactions iofrebpeatl/AT isdeductible
pursuant to Articles 168, 169 and 170, and for transactions in respect of which VAT is not deductible, only such
proportion of the VAT as is attributable to the former transactions shall be deductible.

" Veronika Szikora: Company Legislation and Reforms in Europe, Curentul Mddtic1(72)2018,p. 155171

8C-26-62 NV Algemene Transperén Expeditie Onderneming van Gend & Lodsetherlands Inland Revenue
Administration, dated: 5 February 1963, issued by.EC

9C74/ 08 PARAT Automotive Cabr®so Pl@mz¢dytie tERkleetn Ray8@sti-
FRoszt §8hyg¥asrzaksz8gi Kihelyezett Hat: -s8gi Oszt§8ly, da
of Public Finance int he EUThe Eurogan Tax Harmonizatiginiversityii P e t r u Pullighing HoaseTirgu
Mures, 2011p. 134136.
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(case Pannon G&p. The claimant of this 3. Further problems regarding the
case (Pannon Gep Centrum) entered intrestriction of VAT deduction right
agreement with Betonut Szolgaltato es Epito
Zrt . (6Betonut 6)
implementation of bridge restructuring
works to Betonut. The claimant delegate
the work to several subcontractors.
Subsequent to the completion of the wor
the certificates (certificate of completion of
the work) and invoices were also issue he claimant entered into agreement
however, HTCA questioned the VAT . - . green
deduction right of the claimant in a tax auditceVering transportation services for a fixed

due to the incorrectiate of supply in the period. During this period its business

. . ) . .. partnes issued sixteen invoices to the
invoices. The claimant also recognized 'tSSIaimant includina different amount of
failure and issued corrective invoices ’ 9

including the correct dates. SubsequentlngOdstranSported' However, the delivery

HTCA reviewed the invoiceand assessed aﬁﬁ Zléﬁsgrrteﬁggs'q_ﬁ:s;u;fnzz Igr\;gle(;rzs
that the corrective invoices do not fulfil the aid the resyective VAT su ort??l that the
requirements of invaes (continuous P P PP 9

sequence of muces). The cancelingZ00100S Y ees pertormed: The
invoices and corrected invoices are in adedu:tedin UtVAT. The aoods trasoorted
different sequence of numbering (cancelling0 P ' g asp

invoices started wighlfROHEBIERET GAEIEEE n e
correct invoices started with JESBZOOB).movement of qoods was a d?ninistrate d b
The claimant turned to ECJ with the 9 y

question whether it is contrary to the the claimant). Considering the absence of

community law if the national law restricts delivery notes both the claimant and the

e VAT deducton right based an aCL=lS Paers deskred ot ey 4 v
requirement, whichis set forth by the . ' P

national law. According to the decision Ofﬁ?CaAu\(/jvlittht?r?gc\cl)veir; gfbtlre]etgelﬁ/rgrwdn%téze
ECJ this provision of the national law which P y '

restricts tle VAT deduction right based on aggﬁétigﬁsﬁgjﬁ??n ttg?:n;hgf fczllqaeln;igtjigiizngo
formal requirement of invoices is not in Iinein question due to the fact that it does not
with the Directive provided that the h h d ali hich
correction of the invoiceare performed by ave € properdocumentation whic

i ; suppors the completion of these
fjheeduéligl|2ant’ input VAT should  be transactions. In adddn, the claimant did

not audit its business partners properly.
Based on the decision of ECJ this provision

We should also menfjon case

Mahgggb\éfé aFrJlol chsd Tofh E Jﬁséforth

in both cases that HTCA might restrict the
AT deduction right if it is able to support

Iz/vith objective evidence that the seller knew

or should have known regarding thax

raudof its customer. Itase oMahageben

1°c368/ 09 Pannon G®p Centrum Kft v AP-@HaAntKiKinglyezett i Hi v at
Hatosagi Osztaly, dated: 15 July 2010, issued by ECJ

11 C-80/11 and C-142/11 Mahagében kftv Nemzeti Adé és Vamhivatal Détunantlli Regionalis Ad6
FRi g a z gaadPéter Bayidv Nemzeti Adé és Vamhivatal Esza& | f © | d i Regiong8lis Ad- FR
142/11) dated21 June 20124ssued by ECJ.

12 ¢-324/11Gabor Toth Wemzeti Adé és Vamhivatal Eszamma gy ar or s z § g i Regi onglis Ad
dated:6 September 2012ssued by: ECJ.
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of the nationalaw which restricts the VAT several premses. The lessor leased the
deduction right based on the absence giremises for a fixed period of y@ars which
delivery notes (provided that invoice wascontract might not b&erminated during the
issued in relation to the transactions) and th&0-year period. However, Fini H ceased its
absence of the audit of the business partnesestivities before the end of the lease
is not in line with the Directive agreemenandwas not able to terminate the
contract. Ani H was registered for VAT
. . purposes until the end of the lease contract
4. The'pragtlce of ECJ in terms of and deducted input VAT incurred in relation
VAT deduction right to the maintenance of the premises (utilities,
ECJ searchedor the answer in case phone charges etc.). ECJ agreed with the
Investrand® for the question whether practice of Fini H due to the fact that there
taxpayers have right to deduct input VAT ifshoul be no connection between the
their acquisitions do not have direct andoerformance of economic activity and the
prompt relationship with the sales of theVAT deduction right. VAT may be deducted
taxpayers (i.etheir business activity) but in case of preparatory activities as well as in
these acquisitions are part of the generalase of disposal activities since these
costs therefore are built in the price of theactivities are related to the business activity
sold products and services. In this case EQ¥ thetaxpayer.
decided that input VAT may not be deducted =~ As discussed earlier, ECJ examined
if the acquisitions are not in a prompt andhe VAT deductibility of general costs
direct relationship with the sales of several times. Contrary to case Investrand,
taxpayers i.e. do not serve the businessCJ assessed the VAT deduction right in
activity. case KretztechniR The taxpayer (seated in
Contrary to the above decision of ECJAustria) asked for the admission to
it granted the right to deduct input VAT in Frankfuter listing and deducted input VAT
case Inz#. In this case, the taxpayerincurred in relation to this process desjpite
deducted input VAT before the the fact that issuing shares should be
commencement ofits business activity qualified as VAT exempt transactions
however, eventuallythe taxpayer was not Based onthis the Austrian Tax Authority
able to start its activities at all but performedejected the VAT deduction right of the
several preparatory transactionstaxpayer. Accating to the opinion of ECJ,
Surprisingly, ECJ decided that in this casdhe taxpayer admitted itself to listing due to
the taxpayer has VAT deduction right infinancial reasons (capitalisationyhich
spite of its norexisting busiess activity servesits taxablebusiness activity. For this
(the direct and prompt relationship betweerieason, these acquisitions in question are
the acquisitions and the business activitypuilt in the price of the goods and products
may not be determined). of the taxpayer as a consequence input VAT
ECJ reached the same conclusion ifnay be also deducted. The condition of the
case Fin®. Fini H provided catering direct and prompt relationship between the
services to its customers for which it leased

13 C-435/05 Investrand BV kontra Staatssecretaris van Finaridéed 8 February 2007issued by ECJ.

14.C-110/94 Intercommuiale voor zeewaterontzilting (INZO) kontra Belgische Staated:29 February 1996
issued by ECJ.

15-32/03 I/S Fini H kontra Skatteministerietated3 March 2005issued by ECJ.

16 C-465/03 Kretztechnik AG és a Finanzamt Lidated26 May 2005 issuel by ECJ.
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acquisition and the business activity of thePetroleum Ltd. sold fuel to private
taxpayer is granted in this case. individuals in itsown and in its business

However, several question arises impartnes Guel stations. Kuwait Petroleum
case of office quipmenti being the general organised a sales promotion based on which
costs of taxpayers. Generally, it is verycustomers get voucher after everd litres
difficult to determine whether this of fuel. The price of the fuel was
equipment serves thdaxable business independent from the fact that the customer
activity of the taxpayers or not. Based on theccepted the voucher or not. After a definite
Hungarian practice, VAT may not benumber of vouchers the customers might
deducted in case of office @gment, which choose products from
unambiguously serves the private needs afervices. Kuwait Petroleum deducted input
the employees except protective drinks. VAT in relation to these products and

We should also examine one of theservices However, the tax authoritgtated
most important conditioh of VAT that6buyingdé products
deduction right: an invoice issued to theshould also create VAT payment obligation.
name of customer, which should be in lineKuwait Petroleum stated that the price of the
with the requirements set forth by the products and services was incorporated in
Hungarian legislation. the price of the fuel and paid by the

However,ECJ reached the conclusionparticipants of the promotion. ECJ reached
in case Genius Holdifgthat an invoice in the conclusion that the promotion served the
itself should not establish the right of VAT taxable business purposes of Kuwait
deduction. The performeslale ofservice/ Petroleum therefore it has the right to deduct
good itself should be examined bed on input VAT.
which it should be determined whether the However, the above case should be
VAT deduction right exists or not. However, differentiated from the VAT treatment of
ECJ empathised that in several casedonation for public purposes, levalue gifts
(Gabalfrisa SL and Others and Agenciaand samples. These transactions should not
Estatal de Administracion Tributaria) thatbe considered as sale of goods for
the national legislatiormay not prescribe consideration. In these cases, we should
addtional requiremergtin order to assess the apply the general rulesither, i.e. it should
VAT deduction right (e.g. additional be deermined whether the transactions
declaration from the taxpayer regarding itsserved the taxable business activity of the
deduction right). taxpayer.

Problems regarding free of charge
transactions

Taxpayers are generally think that
input VAT may not deducted icase of free
of charge transactions, however, the general VAT proportioning is necessary if the
rules should bappliedin these casesither.  acquired goods or services serve both the
This means that it should be examinedtfirstaxable and VAT exempt businessrposes
whether the acquisition servéise taxable of the taxpayerlf the acquisition serves
business activity of the company or not. Apartly nonbusiness purposgstaxpayers
relevant decision wassued in case Kuwait have two options deducting the whole
Petroleur® in this regard. Kuwait

5. VAT deduction right in case of
VAT proportionate

a

Wi

17.C-342/87 Genius Holding BV kontra Staatssecretaris van Financién, dated: 13 December 1989, issued by ECJ

18 C-581/12Kuwait Petroleum and Others v Commissidated: 21 November 2013, issued by ECJ.
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amount of input VAT or do not deduct input These transactions should not be
VAT at all There is no straight answer forconsidered as sale of goods or services
that which option should be generallytherefore fall outside of the scopé VAT.
applied. The VAT deduction right should be However, this fact should not mean that
analysed on a case by case bases. input VAT might not be deducted. For

In case ©434/03. (P. Charles and T. S.example there are some transactions which
CharlesTijmens contra Staatssecretaris varare excluded from the scope of VAT e.qg.
Financién) ECJ had to de@ in that if the transfer of going concern in which cases the
taxpayer buypremises for either private and general rule should be applied (i.e. whether
lease purpses,VAT may be deduced or it serves the taxable business activity of the
not. The Dutch Tax Authority stated that taxpayer).
taking into account the private use of the Based on the currently applicable
premises the taxpayeatid not have VAT regulation community transactions consist
deduction right as did not serve the taxable of two transactions: a VAT exempt sale in
business activity of the taxpayer. Based omhe country of dispatch and a taxable
the opinionof ECJ, if tangible assets areacquisition in the country of destinafi. In
used forbothprivate and business purposeghis system, local VAT rate should be
the taxpayer should decide whether the assapplied (i.e. country of destinatiot?) VAT
should be considered as @business asset, may be deducted in the month of
(2) aprivate asset (ithis case the use of the determination of payable VAT which should
asseffalls outside ofthe scope of VAT)or be the date indicated on the certificate of
alternatively (3) proportionatthe assetin  completion or the 15 day of the month
the first case, the taxpayer has VATfollowing the actual performance. There is a
deduction right provided that the generakimplification in such reverse charge
conditions of VAT deduction are fulfilled. transactions based on case Gerhard
However, in this case the taxpayer shoul®ockemihl G90/02. In the case of reverse
pay VAT (as the use of asset for privatecharge transactions taxpayers may deduct
purposes should be consideredaataxable input VAT even if they didnot receive the
transactionbased on the Directive). In the respective invoice wbh is a conditionof
second case, the taxpayer is not entitled tdAT deduction
deduct input VAT; however, it is not obliged Contrary to the above simplification,
to pay VAT aftertheprivate use. In the case there are additional requirements in case of
in question the taxpayer appliethe first import of goods. The reason of the strict
case therefore was entitled to deduct inputequirements is that import VAT should not
VAT. In some cases, option (3) should bebe assessed if the goods enter into the
applied such as in case -291/92. country phgically. Import VAT should be
(Finanzamt  Uelzen contra  Dieter paid only if the goods are released into free
Armbrecht). ECJ empathized that thecirculation and the customs authority issues
Directive does not contain any restrictiona certificate in this regard.
considering thigption;only the correct ratio
should be determined and applied.

VAT deduction right in case of
transactions falling outside of the scope of Considering the above, wansay that
VAT VAT is called as the queen of taxes for

Summary

19 https:/iwwwz2.deloitte.com/hu/hu/pages/adiitdes/jelentosvaltozasokazafarendszerben.html
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several reasonsd the relevance of thigpe mentioned certificate in case of impas
of tax is constantly increasing. According towell asthe monitoring of business partners).
the European Commission, Member States = The above gestions are the most
lost 150 billion euro value added tax due ta&common subjects in the procedsiteefore
tax frauds from which Hungary lost approx.ECJ. However, it should be also noted that
1.6 billion euro. This amount is consideredthe national courts usually questions the
as low t&ing into account th@wumbers of second essential while ECJ generally
former years?° examines the first essential. Based on this, it
The three most common ways in caseshould be concludke tha ECJ provides
of VAT frauds are related to fictive assistance primarily in conceptual questions
transactios. absence of economic (for example the definition of the used
transaction, not proper business partner anghrases) but no in operative questiéhSor
frauds during chain transactions. The firsexample, ECJXonsideredpreparatory and
type should be examined by the tax disposalactivities as part of the business
authorities, however, sometimes it isactivity.
challenging when the proper documentation Based on the padice of ECJ the VAT
(contract and invoicess prepared. In the deduction right should not be restricted
second type the tax authorities should generally and tax authoritieshould have
examine whether the taxpayer knew omwbjective evidence in order to be able to
should have known that its buess partner reject the VAT deduction right.
was involved in tax frauét There are some outstanding questions
The most common questions arisehowever, which should be cleared. One of
regarding the complex requirements of VATthese questions is the requirement of
deduction, which has two main essentialsmonitoring of business partners. The exact
the existence of VAT deduction right andrequirements should be determirather by
certain objective requirements. The firstthe community or by the national legislation
essential dependsy the taxable status of the As a conclusionwe can say that both
company and the business activity. Thehe Hungarian authorities and the taxpayers
second essential should generally mean thare paying attention to the decisions of ECJ
invoice regarding the transaction (and thend trying to operate in line with these rules.
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THE TERM OF “RELEVANT MARKET”, AS ELEMENT

POSITION PROVIDED BY ART. 102 OF THE TREATY ON THE FUNCTIONING
OF THE EUROPEAN UNION

Cornelia Beatrice Gabriela ENEDINU"

Abstract

The term of relevant market was used Far first time in the Sherman Act of 1890, condemning

monopolies or monopoly attempts. The term of relevant market is analyzed as being the place where
demand and supply of products or services, interchangeable with each other, are confronting; however,

thet er m of

dimensions in connection with the term of product (service) market and geographic market, both in

close connection.
Keywords: relevant market, monopolies, produearket, geographic market, dominant position

EU courts and authorities in the field of
competition adopted a broad concept of the
term. In case Hofner, the European Court of
The term of relevant market was usedlustice noted that the term of enterprise
for the first time in the Sherman Act of 1890,coversany entity engaged in an economic
condemning monopolies or monopolyactivity, regardless of its legal status and the
attempts which can lead to higher prices anday it is financed.
lower production than nder normal In essence, art. 102 TFEU concerns the
competition conditions. control of market power by either one
Currently, the term of relevant marketcompany or a number of companies under
is defined by art. 102 TFEU (former art. 82certain conditions. Within this regaiion,
EC), as a primary source of the Europeamot the market power itself is prohibited.
Union law!, which provides that any abuseWhat is condemnable in the TFEU view is
by one or more undertakings of a dominanthe abuse of power in the market, therefore,
position wihin the internal market or in a the intention of the European lawmaker is to
substantial part of it shall be prohibited asencourage competition and, in this way, the
incompatible with the internal market in somost efficient participants ba& apart from
far as it may affect trade between Membept her s in the market
States. choices in relation to the goods or services
In what concerns the term of proposed.
undertakings, we should note that, although  This article aims to analyze the term of
the term isused by art. 101 para. 1 TFEU, arelevant market, as well as the term of
definition of the term cannot be found. The

1. Terminology issues

“Lecturer, PhD, Facultyibfl &awy ondai: Badieufisyabgo.f)i NEcol ae

1 N. Popa coordonator, E. Anghel, C. EDé n u , L-Ne § pTeetoarriuva Gener al £t a
Seminar 3 edition, C.H. Beck Publishing House, Bucharest, 2017, p. 153
2Case A1/90,Ho f ner ki El s e(1991MECR #1978 on Gmb H
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market power, determined by the dominanfhe existence of cross elasticity reveals that
position of a paitipant to the economic life. the products are, actually, part of the same
The relevant market is defined as themarket.
place where demand and supply of products  From theperspective of the supply, the
or services, interchangeable with each othemarket includes only sellers who
are confronting. In the economic literature,manufacture the relevant product or who can
the relevant market can also be calle@asily change their production to provide
pertinent marketreference market, sectoral substitution or related products. Therefore,
market etc. Global market and relevaneven if certain companies manufacture
market can be distinguished locally,different products, itan be easy at a certain
nationally, regionally. point in time for a company to adjust its
Defined as the place of confrontationequipment in order to produce the goods
between the demand of supply of productsnanufactured by a competitor on the market.
and services which are considered by th&nder these terms, the two products can be
buyersas interchangeable with each otherdeemed part of the same market.
but not interchangeable with other goods or
services offered, the relevant market is the .
place where effective competition between 2. The view of European casiaw on
economic operators takes place. the relevant market term
Therefore, the term of relevant market From the perspective of the case law,
is particularlycomplex, being characterized the term of relevant market of the product is
by three fundamental dimensions: produchnalyzed in case Clearstream Banking AG
(service) market, geographic market, both imnd Clearstream International SA. The
close connection, as well as time aspect. Thetatement of reasons provides that, as
dominant position held by an economicresulting from Commissin Notice on the
agent within the domestic market, positiondefinition of relevant market for the
that can affectrade between the Member purposes of Community competition 1w
States, must be assessed in connection witha r el evant product ma
the three elements referred above. those products and/or services which are
The definition assigned to the term ofregarded as interchangeable or substitutable
product market is in close connection withpy the consumer, by reason of f@ducts’
the term of fpr oduc tcharactestios,d theirt prites a nyl StheF mu
take into account botdemand and supply i nt ended useo. I n or dei
issues. On the demand side, products mugiarket, we can also take into account the
be interchangeable, from the point of viewsupplyside substitutability, in cases where it
of the buyer. The interchangeable nature ofvould have effects equivalent to those of
products, from the demand perspectivedemandside substitution in tems of
involves checking cross elasticity of efficiency and immediate level. This means
product. It is deemed that crelasticity of that the suppliers are able to reorient their
product is high if the increase of the price ofproduction to relevant products and market
the product makes a great number of buyetiem on short term without significant
choose another product of the same typeadditional costs or risks, in response to small

3 Paul Craig,Grainne de BurcaDr e pt u | Uniuni i Europene. C damengitt a r i i ,
Publishing House, Bucharest, 2017, p. 1188

4The European Commissiddptice on the definition of relevant market for the purposes of Community competition
law (97/C 372/03), published in the Official Journal of the European Union of 09.12.1997, vol 608, p
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but permanent variations in ative prices. different classifications of the large industry.
In this respect, the Commission does noSecondly, an important element in defining
make a manifest error of assessment ithe relevant market is the structure of
holding that there is a specific market forproducts demanded by consumers.
primary clearing and settlement services fofr herebre, products with the same physical
securities issued in accordance with thetructure are interchangeable (i.e.: butter and
German law, different from theesondary margarine). In many situations, consumers
service market, since, due to the fact amay regard certain products as substitutable
undertaking holds a monopoly in fact on theand therefore classified in the same relevant
market and is therefore an unavoidablenarket, even if thy differ in their
partner for those primary services, there isnateriality.
no substitutability either on the demand side A particular issue is the segment of
nor on the supply side of thoservices. branded products that typically have a higher
Therefore, a secondary market with specifiprice than other less wethown similar
features in terms of the demand and theroducts. There are situations where the
supply and supplies products or providesonsumers consider that the products which
services which occupy an essential place amtb not benefit from a reputed brarabs
which are not interchangeable on the morsubstitutes for them, but it should be noted
general market to which it belosgmust be that this will not happen for any type of
regarded as a distinct market of goods oproduct. For example, high quality wines are
services. In this background, it is sufficientpart of the same relevant market, while
for a potential, even hypothetic market to berdinary table wines will not be in the same
identified, a situation which occurs when thecategory. Therefore, an increasethe price
goods or services are indispensable for thef a highquality wine cannot lead buyers to
exercise of a partidar activity and where move towards a lower quality wine,
there is an effective demand for them fromalthough it may cause them to buy another
the undertakings pursuing that activity.high-quality wine. In case France Telecom,
Therefore, the possibility of identifying two the Court of First Instance held that markets
different production stages associated witlof low-speed internet and higgpee
the fact that the upstream product is atinternet are distinct, since the possibility of
indispensable eteent for the supply of the reciprocal replacement of products is
downstream product is decisi¥e. insufficient between them.

Apparently simple, this definition of Therefore, in order to analyze the
the product market raises some issues. Firdbminant position of an undertaking in a
of all, it is necessary to identify the factorsparticular sectoral market, the possibilities
that are taken into account in the analysis aff exercising comgéion must be assessed
the relevant prodtt market. within the market which groups all the

These were presented as the degree pfoducts or services which, depending on
physical resemblance between the producteir features, can meet constant needs and
(services) concerned; the price differenceare hardly substitutable to other products or
between two products; the cost of switchingservices. Furthermore, since the definition of
between two competing products;the relevant m&et serves to assess whether
consumer so pr ef er e ntheecancerfied undertkingphasrthie poaver toa r
type/category of product to the detriment ofprevent effective competition from being
another type/category of product; similar ormaintained and to behave independently

5T-301/04, Clearstream Banking AG and Clearstream International SA/Commission (2009) R II
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from its competitors and service providers, Therefore, with regard to the internet
the limitation to the analysis of the objectiveaccess s#or, as there is not just a difference
features ofthe services in question is notin comfort or quality between higépeed

possible, but it is also necessary to takeand lowspeed internet, these differences in
account of the competition conditions and ofusage, specificity and performance are
the structure of the market demand andupplemented by an important price
supply. difference between the two, and even though

If a product is likely to be used for high-speed ad lowspeed internet have a
different purposes and in case these differemertain degree of substitutability, it functions
uses respond to certain economic needs, alsassymmetrically, the migrations of customers
different, it must be accepted that thefrom highspeed internet offers to lespeed
respective product may, where appropriatenternet offers is negligible compared to
belong to different markets, which may havemigration in the opposite direction, the
different characteristics, both from the pointCommision was right to find that a
of view of the structure and the compietn  sufficient degree of substitutability between
conditions. This finding does not justify the high-speed and lovepeed access did not
conclusion that such a product can form axist and to define the market in question as
single market, the same with all the othethat of highspeed internet access for
products which, in the various uses which iresidential customefs.
may have, may substitute it and compete
with it.

The concept of relevant mieet entails,
indeed, that effective competition may exis
between the products which are part of this The relevant geographic market
market, which implies a sufficient degree ofcomprises the area of the economic agents
substitutability for the same use among alkpecialized in the production and supply of
the products on the same market. the products included in the product market.

The Commission Notice on thelt is a territory where all traders operate
definition of relevant market for the under identical or wficiently homogenous
purposes of Community competition lawcompetition conditions in connection with
provides that fAa r edeenta prbduce r ord wervices. matiek et
comprises all those products and/or servicesomogeneity of market conditions is not a
which are regarded as interchangeable aoncept to be viewed in absolute terthss
substitutable by the consumer, by reason afot necessary for the objective competition
the produdt’ characteristics, their prices andrequirements between ewmic operators
their intended us e o0 .tobépgedeetly lomsggnedus Itit dufficentn ot i
the assessment of the substitutability ofhat they are similar or sufficiently
demand determines the set of productasomogeneous Therefore, it cannot be
perceived as substitutable by the consumerconsidered that only areas where the

objective conditions of competition are

3. The geographic market, partof
tthe relevant market notion

6 Case T340/03,France Telecom SA/Commissi(2007) EQR 11-107, confirmed in second appeal case C
202/07 PFrance Telecom SA/Commissi@909) ECR 12369

7 Judgment of the Court of February™4978,United Brands and United Brands Continentaal/Commission
27176, Rec., 207, items 44 and 53, and Judgmehthe Tribunal of November 22 2001, AAMS/Commissign
T-139/98, Rec., pl-3413, item 39
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heterogeneous constitute a uniform matket market when they are sufficiently backed by
The establishment of this territorial areafactual evidence.
takes into account t heén eamnmaiomef theé cubterera'vi or
regarding the possibility of replacing current geographic pattern of purchases
products manufactured in different provides usful evidence as to the possible
geographical areas. scope of the geographic market. When
The elements that the Commissioncustomers purchase from companies located
considers relevant to define the gequni@ anywhere in the Community or the EEA on
marke? in case of a litigation generated bysimilar terms, or they procure their supplies
the dominant position within the market,through effective tendering procedures in
concern, first of all, the aspects inwhich companiesfrom anywhere in the
connection withpast evidence of diversion Community or the EEA submit bids, usually
of orders to other areasln some cases, the geographic market will be considered to
evidence could be available in connectiorbe Communitywide.

with the fact that some price fluctuations When the number of customers is so
between different areas have led tdarge thatitis not possible to obtain through
customer sd f eedbathdm. a cleaG epiceire adf | geqgraphic

quantitative tests used to define the produgiurchasing ptterns, information ortrade
market can also be used to define thélows might be used alternatively, provided
geographic market. However, it should behat the trade statistics are available with a
borne in mind that soe price comparisons sufficient degree of detail for the relevant
at an international scale may be morgroducts. Trade flows, and above all, the
complex as a result of certain factors, suchationale behind trade flows provide useful
as exchange rate movements, taxation andsights and information for the purpose of
product differentiation. establishing the scope of the geographic
Another relevant aspect in defining market but are not in themselves conclusive.
geographic market is represented by the  The absence of trasiorder purchases
basic demand characteristics for the or trade flows, for instance, does not
relevant product, which can determine thenecessarily mean that the market is at most
dimension of the geographic market. Certaimationalin scope. Stillparriersisolating the
factors, such as national preferences amational market have to be identified before
preferences for national brands, languaget is concluded that the relevant geographic
culture andifestyle, as well as the need for market in such a case is national.
local presace, have a great potential to limit The clearest obstacle for a customer to
the geographical scope of competition. divert its orders to other areas is the impact
Furthermore, where appropriate, theof transport costs and transport restrictions
Commission will contact the main arising from legislation or from the nature of
customers and competitors of the parties ithe relevant products. The impact of
its enquiries, to gather thewiewson the transport costs will usually limit the scope of
boundaries of the geagphic market as well the geographic market for bulky, levalue
as most of the factual information it requiresproducts, bearing in mind that a trpost
to reach a conclusion on the scope of thdisadvantage might also be compensated by

8 Judgment of the Tribunal of Octobers21997 Deutsche Bahn/Comisid-229/94, Rec., pl-1689, item 92
9 The European Commissiddptice on the definitiv of relevant market for the purpose of Community competition law
(97/C 372/03), published in the Official Journal of the European Union of 09.12.1997, voBl&34p
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a comparative advantage in other costgiving a time dimension to the concept of
(labor costs or raw materials). product market.

If they exceed a certain profitability In this respect, in case Elopak Italia
threshold, then the cost of transport becomeSrl/Tetra Pak, the Commission considers
a major factor in separating distinct relevanthat the analysis used to defilme market
markes. The relevant geographic marketshould cover only a short period, due to the
does not entail the production of economidact that over a long period, during which
goods in the same area or locality, but théechnological progress may occur and
accessibility to the buyers. In thisconsumer habits evolve, structures will
connection, in case Napier Brovdritish change and the very boundaries between the
Sugat®, the Commission decided that, invarious markets shift. A short period
order to establls if a British company was corresponds more to the economic operative
holding a dominant position in thetime during which a given company
production and sale of sugar, the relevanéxercises its power on the market and,
market was Great Britain, since importsconsequently, on which one must
were very limited and functioned as aconcentrate in order to assess that power. In
supplementation for British space, not as aconnection to the case, the replacement on
alternative. the market of oneype of packaging material

Access to distbution in a given area, by another is essentially the result of
regulatory barriers still existing in certain changes in consumer habits, changes that are
sectors, quotas and custom tariffs might alsthe result of a longerm process.
constitute barriers isolating a geographic The Commission does not deny that
area from the competitive pressure ofproducers can, to a certain extent, hasten or
companies located outside that areadelay the evolvement of conmer habits
Significant switching costs in procuring through measures aimed at influencing the
supplies from companies located in otheconsumer in his choice of packaging but, this
countries constitute additional sources ofs a costly and longerm process, the
such barriers. outcome of which remains uncertain.

The third element that should be taken
into account when defining the concept of
relevant market is the time factor. By
analyzing the tira element of the markets, It is wunanimously accepted at
an undertaking, under art. 101 TFEU, mayEuropean level that art. 102 TFEU kedo
hold a dominant position on the market aprotect consumers and not certain
some point in the year. This is possible whegompetitors. This goal requires the
competition from other products is reducedprotection of the competition process against
due to their seasonality. market foreclosure phenomenon. Although

Furthermore, technological prags the practice in the field is rich, the settlement
and changes i n cons wmeoase hasdédaoh art. $02 THEY rergadls t h e
boundaries between the markétsthus difficult issues in defining relevant market,

4. Conclusions

1088/518EEC: Commission Decision of July 181988 Napier Brown c. British Sugapublished in Official
JournallL 284 19.101988 p. 41.

11 paul Craig, Grainne de Burc@,r e pt u | Uniuni i Europene. Cldamangia ar i i ,
Publishing House, Bucharest, 2017, p. 1193

12Decision 92/163Elopak Italia Srl/Tetra Pak1992), published in Official Journal L72/1 of 18.03.1992,
p. 000:0068.
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establishing domination and the notion ofand what is not. The approach based on the

abuse. legal form of art. 102 TFEU must be
The limits of the special liability of the supplemented by the analysis of the

dominant companies are not yet clear in theconomic effect entailed by the liability

caselaw, making it difficult for the under this article.

dominant company to know what is allodve
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FREEDOM OF SPEECH. CONSIDERATIONS ON CONSTITUTIONAL COURT'S
DECISION NO. 649/2018

Cristina TITIRISCA

Abstract

Pursuant to article 30 paragraph (1) of the Constitution, freedom of expression is inviolable, but
according to article 30 paragraphs (6) and (7) of the same Constitution, it cannot prejudidgrtitg d
honour, private life of the person and nor the right to one's own image, being forbidden by the law the
defamation of the country and the nation, the exhortation to war of aggression, national, racial, class
or religious hatred, incitement to disorination, territorial separatism or public violence, as well as
obscene, contrary to good morals. The limits of freedom of expression fully accord with the notion of
freedom, which is not and cannot be understood as an absolute right. The legal andppitials
concepts promoted by democratic societies admit that a person's freedom ends where the other person's
freedom begins.

Keywords: freedom of speech, freedom of expression, li@isstitutional Court, decision

as follows: fiwithout prejudice to the
right to vote in the plenary sitting and
subject to a striccompliance with the
In the autumn of 201,8ome changes rules of conduct, temporary suspension
to the Chamber of Deputies' Regulations, of the MP's participation in all or part of
which essentially concerned the following  the activities of the Parliament for a
issues, were subjected to the Constitutional per i od of two to thir
Court's analysis: The decision of the Constitutional
a) the imposition of a ban on MPs Court in questioh whose considerations
concerning the adoption of defamatorywill be given below, has brought to the
racist or xenophobic betwmur and attention of law specialists, as well as the
languages and the holding of placards ogeneral public, the complex contéwof the
banners in parliamentary debates; freedom of expression, enshrined at
b) the imposition of a sanction for constitutional level by the provisions of
deviations from the Regulatipworded article 30 of the Basic Latvwhich is why

1. Introduction

" PhD, parliamentary advisor at the Legislative Department of the Chamber of Deputies, currently advisor at the
Office of the President of the Constitutional Court, member of RSEL / SR{@Hnail:
cristina_titirisca_r@yahoo.com

1 Judgment of the Constitutional Court n0.649/2018, published in the Offmimhalof Romania, Part |, no.

1045 of 10 December 2018

2ln this regard, see, widely, Mur ar u,8¢étsegn and Tktnt:

3 According to article 30 of the Romanian Constitution, with the marginal fi&needom of expressionii (1)

Freedom of expression of thoughts, opini@rsheliefs, and freedom of any creation, whether by spoken words, in
writing, in pictures, by sounds or any other means of communication in public, is inviolable. (2) Any kind of
censorship is prohibited. (3) Freedom of the press also involves free fguwfdiblications. (4) No publication

may be suppressed. (5) The law may require that the mass media disclose their financing sources. (6) Freedom of
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we bdieve that the legal community will deputies and senators act with honour and
find the use of a paper which addresses, indiscipline, adopting the attitude, language,

systematic manner, the emphasis added ronduct and the outfit that would ensure the
the casdaw of the Constitutional Court of solemnity of the parliamentary meetings and
Romania. the good progress of activities into the

parliamentary structures.

Also, according to article 232 of the
Regulation of the Bamber of Deputies, as it
was amended through the single article point

With regard to the aboveentioned 5 of the Decision of the Chamber of
prohibition, the Court held that by its Deputies no.47/2018, fiDeputies, as
Decision no.77/2017 regarding the Code ofepresentatives of the people, exercise their
conduct for deputies and senators, theights and meet their duties throughout the
legislator has established in article 1 parawhole time of the legisiture for which they
(3) that fiDeputies and Senators have thevere elected. Deputies are obliged, through
duty to act with honour and discipiin their behaviour, to keep the dignity of the
taking into account the principles of Parliament, to follow the values and the
separation and balance of powers in thgrinciples defined in the Statute of the MPs,
state, transparency, moral probity,in the Code of Conduct of Deputies and
responsibility and obedience of theSenators, as well @sto internal regulations.
reputation of the Parliamemt As to the The behaviour of the deputies is
conduct to follow, article 6 of the Code characterized by mutual respect and should
provides thatiDeputies and senators mustnot compromise the ongoing parliamentary
ensure, through attitude, language, condusvorks, the maintaining of the security and
and carriage, the solemnity of theinternal orded[para.(1)]; fin parliamentary
parliamentary meetings and good progresdebates, deputies aseund to obey the rules
of the activities conducted into the of conduct, of courtesy and parliamentary
parliamentary structurégpara.(1)]Jandfinot  discipline, to refrain from committing deeds
to use offensive, indecent or lgmnious that prevent or hamper the activity of other
expressions or wordgpara.(2)]. MPs, from using or showing provocative,

Thus, through this decision of theinjurious, offensive, discriminatory or
Parliament of Romania, the reputation of theealumnious expressiso [para.(2)].

Parliament is recognized as a value protected ~ Based on the constitutional provisions
through regulations and rules of conductof article 61 on the role and the structure of
alongside with the principles of separationthe Parliament and of article 64 on the
and balance of state powers, transparencinternal organization of each Chamber of the
moral probity and accountability. The Parliament, the Constitutional Court
reputation of the Parliament, as the soléinderlined, in its caséaw, tha eaih
legislative authority of the country is valued,Chamber is entitled to set, within the limits
according to the conditions in which theand with respect of the constitutional
provisions, the rules of organization and

2. The political dialogue and the
freedom of expression

expression shall not be prejudicial to dignity, honour, privacy of person, nor to one's right for limamen (7)
Defamation of the Country and Nation, any instigation to a war of aggression, to national, racial, class or religious
hatred, any incitement to discrimination, territorial separatism, or public violence, as well as any obscene conduct
contrary b morals are forbidden by law. (8) Civil liability for any information or creation released for the public
falls upon the publisher or producer, author, producer of an artistic performance, owner of copying facilities, or
radio or television stations, sej to the law. Indictable offences of the press shall be establisheddy law
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operation, which, in their substance, makavithin the parliamentary procedures. The
up the Regulation of each Chamber. As aule of the majority involves necessarily, in
result, the organization and functiogi of the parliamentary procedures, the avoidance
each Chamber of the Parliament arefany means that would lead to an abusive
established through its own regulationsmanifestation on the part of the majority or
adopted through the decision of eactof any means which would have as scope the
Chamber, with the vote of the majority prevention of normal conduct of the
members of that Chamber. Thus, in virtue oparliamentary procedure. The principle of
the principle of regulatory autonomy of thethe majority decides, while the opposition
Chamber ofDeputies, established in art.64 expresss itselinecessarily implies a balance
paragraph (1) first sentence of thebetween the need to express the position of
Constitution, any regulation concerning thethe political minority on a certain issue and
organization and the functioning of thethe avoidance of use of means of obstruction
Chamber of Deputies, who is not providedfor the purpose of ensuring, on the one hand,
by the Constitution, may and must bethe political confrontation in Paalment,
established through itswm Regulation. respectively the contradictory character of
Consequently, the Chamber of Deputies ishe debates, and, on the other hand, the
sovereign in adopting the measuredulfilment by the Parliament of its
considered needed and advisable for its goarbnstitutional and legal powers.
organization and operatich In others words, parliamentarians,
The Court al sio ther eeithari from dthe t nhapority, or fifrom the
field of parliamentary law, the main opposition, must refia themselves from
consequence othe elective nature of the abuse in exercising their procedural rights
representative mandate and of the politicahnd respect a rule of proportionality, that
pluralism is the principle suggestively would ensure the adoption of decisions
enshrined by the doctrine dse majority following a debate public beforehand. As
decides, while the opposition expressesegards the legislative process and the
itself. The majority rules whereas by virtue parliamentary control on th@overnment or
of the representie mandate received from the realization of the other constitutional
the people, the majority opinion is allegedlypowers, parliamentarians, in exercising of
presumed that reflects or meets the majorittheir mandate, are, according to the
opinion of the society. The oppositionprovisions of article 69 paragraph (1) of the
expresses itself as a consequence of the safBasic Law, «in the service of the people».
representative mandate, underlying théhe parliamentary debate diet important
inalienable rigpt of the minority to make issues of the nation must ensure the
known its political options and to oppose, incompliance with the supreme values
a constitutional manner, the majority inenshrined in the Basic Law, such as the rule
power. This principle assumes that througtof law, political pluralism and constitutional
the organization and the functioning of thedemocracg. This is the reason for which the
Chambers of the Parliament, it is ensure€onst i t uti onal Gtoigr t
that the majdty decides only after the necessary the exercise in good faith of the
opposition had a chance to express itself, antbnstitutional rights and duties, both by the
the decision which it adopts is not obstructegbarliamentary majority and the minority, and

4 Judgment of the Constitutional Court no. 667/2011, published in the Offisiahalof Romania, Part |,
no. 397 of 7 June 2011
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the cultivation of a conduct of the political adoption of denigrating, racist or
dialogue, which does not excludexenophobic behaviouand languages give
beforehand the consensus, even if thehrase to the need to discipline this dialogue
motivations are different, when the majorand to create the premises for the
interest of the nation is at stake compliance with the principléhe majority
Just for realization of this wish of decides, while the opposition expresses
political dialogue, it is forbidden the use, initself.
the parliamentary works, of offensive, On the other hand, the principle cited
indecent or slanderous expressions or wordsnsures the right of thepposition to freely
as wel as the adoption of a hostile behaviourexpress itself, to make known its opinions,
that would remove any possibility of to express criticism on the positions adopted
communication between political entities,by the parliamentary majority. In exercising
having some politically different views, their mandate, deputies and senators are in
sometimes even to the contrary. So beingservice of the people and, respecting in good
not only occurs as natural, but as needed tHfaith the constitutional rules and the
regulaton brought into the Regulation of the parliamentary ~ procedures  established
ChamberobDeput i es, ac dto rthdough gthet ®Reguldtionsn od the two
is prohibited the disruption of the Chambers, are obliged to defend the
parliamentary activity, the uttering of insultsinterests of the citizens they represent, by
or slander both from the tribune of theadopting an active, advised and responsible
Chamber and in the hall of the plenary, obehaviour, to comply with thegeneral
the committees or of the others working interest.
bodies of the Parliamemt Apart from the Moreover, such as any citizen of
fact that it determines the violation of theRomania, the parliamentarian has the
duties regarding the compliance with thefreedom of expression, guaranteed by article
rules of honour and discipline incumbent to30 of the Constitution, and, according to
each deputy, the manifestation of ararticle 72 paragraph (1) of the Basic Law, he
inappropriateor offensive behaviour may does not respond legally for thete or for
determine the prevention or the impairing othe political views expressed into the
the activity of other parliamentarians, thusexercising of the mandate. But he/she is
constituting the premise for the disruption ofcalled to find the best suitable means of
the activity of the entire legislative forum. In expression, which, on the one hand, ensure
conditions in which the statement of reasonthe exercising of the mandate with
in support of a legislative initiative, the objectivity and probity and which, on the
proposal of amendments, the presenting afther hand, do not hinder the progress of the
pros and cons opinions, their debateactivities of the legislator.
therefore the political dialogue at the tribune
of the Parliament or in committees, or the
activities through which the Parliament . T .
fulfils its constitutional functions, representparl"”‘ment"’m"’".1 s freedom of expression
issues related to the essence o"fmq .the sanction by suspending his/her
parliamentarism, the prohibition of the activity
disruption of parliamentary activity by Regarding the newly introduced
uttering insults or slander or throughprovisions, namely the thesis that, in

3. Limitation of the

5 Judgment of the Constitutional Court no. 2812, published in the Official Journal of Romania, Part I,
no. 188 of 22 March 2012.
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pari ament ary d e bdot nets respahsbpities ana that nfay be subject to
carry placards or bannéysthe Court has certain restrictions which are to be expressly
determined that they do not contradict theprovided by law, taking into account the
provisions of article 30 of the Constitution. rights or reputation of others. Being a norm
In order to determine as such, thewith a restrictive character, to cinmscribe
Court has held that, given the definitions othe framework in which the freedom of
the Exphnatory dictionary foplacardand expression can be exercised, the
banner these are ways of expressing ideasnumeration made by art. 30 para. (6) and
in visual, written or drawn form, used in (7) is strict and restrictive
public areas, sometimes with the occasion of By regulating the duty of deputies that,
public demonstrations, for the purpose ofn parliamentary debates, they do not adopt
transmitting a message, a slogan or denigrating, raat or xenophobic behaviour
catchphrase and languages, and neither to carry out
It is true that under article 30 pafd) placards or banners, the Chamber of
of the Constitution, freedom of expression iDeputies, in virtue of its autonomy of
inviolable, but it is not an absolute right. Inregulations, transposed at an infra
this sense, article 57 of the Constitutionconstitutional level the limits of the freedom
provides for the express duty of theof speech established by thenstitutional
Romanian citizens, of foreign citizeand of norm. In other words, the statutory provision
stateless citizens to exercise theiprohibits the denigrating, racist or
constitutional rights in good faith, without xenophobic behaviour and language,
breaking the rights and freedoms of othersiegardless of the way in which they manifest
An identical limitation is also provided in themselves, including the written way by
article 10 paragraph 2 of the Convention foiposts displayed on placards or bannéise
the Protection of Human Rightsnd ban does not target the wording of the
FundamentaFreedoms, according to which political message itself through the placard
fiThe exercise of these freedoms, since ibr banner, but only the content of the
carries with it duties and responsibilities,message, thahould not circumscribe to the
may be subject to such formalities,denigrating language, racist or
conditions, restrictions or penalties as areenophobié. The use of different forms of
prescribed by law and are necessary in expresion of political opinions must
denocratic society, in the interests ofcircumscribe the framework, the purpose
national security, territorial integrity or and the reputation of the legislator, must
public safety, for the prevention of disorderrespect the solemnity of the plenary sittings
or crime, for the protection of health orof each Chamber and must not harm the
morals, for the protection of the reputationimage of the Parliament and, even less, its
or rights of others, for preventing theactivity. Theefore, it is necessary for the
disclosure of information received infreedom of expression, the limits of which
confidence, or for maintaining the authorityare set only by the Constitution, to find
and impatrtiality of the judiciay as well as appropriate forms of manifestation, that, on
in article 19 paragraph 3, of the Internationathe one hand, answer the imperative of the
Covenant on Civil and Political Rights, parliamentary right of the opposition and of
which sets that the exercise of the teen each dputy or senator, individually, to
of speech involves special duties andexpressthemselves and to make known their

6 Judgment of the Constitutional Court no. 629/2014, published in the Official Journal of Romania, Part |,
no. 932 of 21 December 2014
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opinions , political positions and, on theto the right to vote into the plenary session
other hand, are not just a declaration ob e i n g subged te the sirict compliance
rights, without being followed by a real of the rules of conduct
debate on political opinions, legal arguments Upon the disciplinary penalties
presentd by MPs into théormal framework applicable to members ofétParliament, the
of the activity of the legislator. Constitutional Court ruled, during the
As such, the Court found that thepriori constitutionality review exercised on
provisions of art.153 par. (3) of the alaw for the amendment and supplementing
Regulation of the Chamber of Deputies meetdf Law no.96/2006 on the Statute of MPs
the requirements, on the one hand, of th&Vith that occasion, the Court found that the
freedom of expression of defes, enshrined regulation of discipliary sanctions of the
in article 30 paragraph (1) of the MP found in conflict of integst, consisting
Constitution, and on the other hand, theo f  balm en th@& participation in the works
constitutional limits of this freedom, of the Chamber he/she belonged to, for a
provided by article 30 paragraphs (6) and (7jperiod of no more than six monthsaffects
of the Basic Law. the parliamentar mandate. The Court held
Regarding the sanctioning of thet h ahe paflianentary mandate is a public
deputy by prohibiting him#r from dignity acquired by members of the
participating in the activities of the Chambers of Parliament through election by
Parliament for a certain length of time, thevoters, in view of exercising through
Constitutional Court retained its representation their national sovereignty, a
unconstitutionality. Analysing the criticism conclusion based primarily on the following
of unconstitutionality, the Court held that, inconstitutional provisins: article 2 paragraph
principle, some legal obligations nmiube (1) 1 fNational sovereignty belongs to the
matched by legal sanctions, in case of failur®Romanian people, who shall exercise it
of their observance. Otherwise, the legathrough their representative  bodies
obligations would be reduced to a simpleestablished as a result of free, periodic and
goal, without any practical result into thefair elections, as well as by means of a
social space relations, thus being cancelleceferendur, article 61pararaph (1) first
the very reason for the legalgidation of sentencei fiParliament is the supreme
some of these relationships. If therepresentative body of the Romanian people
Regulation of the Chamber states the actiors..]0 and article 69 paragraph (1)fin the
of deputies which constitute deviations fromexercise of their authority, Deputies and
the parliamentary discipline, it imposes theSenators are in the service of the peaple
establishment, in same framework, ofThe Constitution also estidhes, in article
sanctions applicable to the guiltgnson. 63, the duration of the office of the Chamber
Thus, the new regulation provides asof Deputies and of the Senate , and in article
disciplinary sanction, applicable to MPs, the70, the moment when deputies and senators
temporary suspension of his/herenter on the exerciseof their office,
participation at a fraction of or at allr e s p e cupadn the Iawful ddnvention of
activities of the Parliament, for a periodthe Chamber whose embers they are,
contained between two and thirty workingprovided that credentials are validated and
days. Therule provides, however, that the the oath is taken.fi, as well the time/ cases
temporary suspeni does fiot bring touch of termination of the office, respectively

7 Judgment of the Constitution@burt no.81/2013, published in the Officidburnalof Romania, Part I, nd.36
of 14 March 2013
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fwhen the newly elected Chambers have For these consideratisn the Court
lawfully convened, or in case of resignationfound that the provisions of Law
disenfranchisement, incompatibility, or no.96/2006, as subsequently amended and
death. supplemented, are unconstitutional.
Therefore, the Court found that the Given the identical hypothesis that
newly introduced provisions intthe Law targets the matter of the disciplinary
no. 96/ 200 6 the candtitutianale saectiorfs applicable to deputies, the Court
provisions on the rule of law and of thoseappreciated thathe arguments on which it
who configure the legal regime of thebased the admission solution pronounced
parliamentarian offia& In this respect, the beforehand by the Court are applicable in
Cour t hteelregresertatveness of thefull to this situation. So, since the duties of
parliamentary office, as it is established bythe MP are exercised continuously, from the
the provisions of the quoted provisions ofmoment when he/she enters into office until
the Basic Law, has important legalthe termimtion of the office, the legislator,
consequences. One of these refers to ttthrough the regulations it adopts, whether
duties of the MP, which ar exercised laws or regulations, cannot prevent their
continuously, from the moment when he/shédulfilment. Just as the Court held into the
enters into office until the date of thedecision cited above, the participation in the
termination of office, the legislator having sittings of the Chamber he/she belongssto i
the duty not to hinder their fulfilment by a duty of the essence of the parliamentary
means of te regulation it adopts. office, as it results from the whole set of
Participation in the sittings of theh@mber constitutional provisions and rules that
is a duty which relies on the essence of thgovern the Parliament, so that any norm or
parliamentary office, as it results from theregulation that affects the way in which the
whole set of constitutional provisions thatMPs meet their legal and constitutibna
enshrine the Parliament, included into theluties constitutes a violation of his/her
Title 111, Chapter | of the Basic Law. This is constitutional statute.
regulated specifically blyaw no.96/2006 on The criticized norm provides for the
the Statute of MPs iarticle 29 paragraph (1) thesis according to kich the disciplinary
I a text that did not suffer any changes a n ¢ tdées mot tduch the right to vote
through the law subject to the constitutionalithin the plenarg. But this provision is not
control, being characterized by the legislatofikely to remove lhe unconstitutional effect
as a legal and moral obligation.of the temporary suspension. The duties of
Consequently, preventinfpe MP to attend the MP, inherent to the constitutional office
the sittings of the Chamber he/she is part ofaire not limited to the exercise of the right to
for a period of time which represents half avote into the sittings of the Chamber, and
year out of those four years of mandate o§ince the sanction concerns the suspension
the Chamber constitutes a measure likely tof theparticipation of the deputy to a part or
prevent him/her to accomplish the officeto all activities of the Parliament for a period
given by voters. @king into consideration contained between two and thirty working
that every MP represents the nation in itglays, it is obvious that this would prevent
entirety, the conditions for the effective him/her to exercise the office in fullness of
exercise of the office must be provided for his/her rights and duties.
conditions which must be considered when
regulating disciplinary sanctioas
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4. Condusions Human Ridts and Fundamental Freedoms
or the International Covenant on Civil and

As stated above, the freedom ofp i o Rights, admit the possibility of
expression cannot be understood as an

absolute right. Moreover, the Romanianreasonable lowering of the level of
Constitutiong iﬁ article 53’ as well as theprotection offered to certain rights in certain

) . ; circumstances or moments, subject to certain
international documents on human rights

; . onditions,as long as the substance of the
such as the Convention for the Protection OEights is not attained
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CYBERTERRORISM: THE LATEST CRIME AGAINST INTERNATIONAL
PUBLIC ORDER

Sandra SophieEliseOL ANE S'CU
Alexandru Vladimir OLANESCU™

Abstract

Cyberterrorism has become the latest global threat that highlights security leaks in the digital
world and its outcomes.

Nowadays economic and social context as well as the advances in the field of information
technology facilitted individuals, private entities and governments to become increasingly
interconnected through computer structures.

Cyberattacks have seen an alarming development, and they have been successfully used in
paralyzing activities, such as rail, naval and aiaffic, being even used by some state entities in
military and economic espionage.

Moreover, cybeattacks have been able to block activities of state institutions, corporations,
financial and banking institutions, crof®rder trading companies, as wal individuals, viewed as
single end users of products or services.

Thus, it would be an understatement to say that cyber terrorism has become a worldwide menace;
it is a live global phenomenon that spreads fear whilst being impressively effective snaerm
seriousness and widespread damages.

Given the significance of this global negative phenomenon with potential devastating effects,
depending on the severity with which it manifests, cyberterrorism has been chosen as the subject matter
of this paper.

The aim of the paper is to go into the depth of this global phenomenon, starting from the
economic, political, social and technological factors that favored the emergence and hasty development
of cyberterrorism.

Keywords: cyberterrorism, cybercrime, intertianal public order, Internet, victim

activities of state institutions, corporations,
1. Introduction financial and banking institutions, cress
i . border trading compédes, by taking on
In the current social and econoMiCyigarent proportions on  individuals,
background and taking into account th&nsidered asit singuliin the capacity of
progress in the field of information ina ysers of certain products or service.
technology, individuals and private and Furthermore, in 2017, cyberattacks
governmental entities, in the course of theif,rea5eq  alarmingly, being successfully
curent  activities, —are increasingly \iseq in activities carried out incter to block
interconnected by means of IT structures. transportation means, respectively rail,

There were many cases Whefy,a| and air traffic, being used by certain
cyberattacks have been able to block the

"PhD CandidatgFaai | t'y of Law, fi Ni c qBueharesfli@nail:.isdnéraotanescu@rchizao)e r si t y
“PhDCandidate Faculty of Law, f,Bickaest@mmeail: dekahdwlolensscu@olizallo) i ver s i
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state entities in military and economictime period and on a certain criterion. As any

espionage.
It should be noted thagiven their

social phenomenon, cybercrime represents a
system with an properties and functions,

damaging effectscyberattackshave begun distinct from those of the constituent

to be preferred even by terist
organizations in place of classical assaults

elements in terms of quality.

Although at the international level

with an even greater impact on socjetythere is no unanimously accepted legal
being able to affect a wider range ofdefinition on cyberterrorism, a number of
individuals (natural persorkegal entitie} definitions have been formulated at the
by means of the immediate effect of theseonventional level, among which we will

types of criminal activities
Therefoe, the protection of

mention that of the US Federal Bureau of
the Investigation, which is the most eloquent:

information systems integrity has becomegyberterrorismis a phenomenon that &
both for the states and for the individuas, premeditated, politically motivated attack

real concerpon the one handy the need to against

information, computer systems,

provide networks for effective protection of programsand data which results in violence

information systemsand,on the other hand against

noncombatant  targets by

at legislative leve| by creating a regulatory subnational groups or clandestine agehts

framework that includes the widest range of

Cybercrime is one of the fastest

illicit activities in order to prevent and evolving branches of the criminal spectrum,

protect information  systems
ficybercrime activities Ll

2. Cybercrime and cyberterrorism q

In order to be classified as
cyberterorism, virtual space activity must
haved ea r @omposentpwhich means
that it must include terror and have a
political motivation.Therefore, we have to q
make the distinction between terrorism that
uses information technology as weapon of]
target ad terrorism that simply exploits
information technology, this side being the
most visible and intensely used at the time
being.

made between cybercrime and
cyberterrorism, the essential
criterion being reprented by theiterrorist
componert.

The notion offi gbercrime definesall

from given its specificity, namely:

the speed that perpetrators can eipl
in committing cybercrime through
internet;

the comfort these perpetrators can
enjoy at the shelter of anonymity in
committing a wide range of illicit
activities that do not know physical or
virtual boundaries;

the magnitude of the consequences of
theseunlawful actions and

the potential benefits that can be
gained from the commission of such
crimes.

As far asthe EuropeanSpace is

concernedan important step imentifying,
At this level, a distinction should be qualifying  and

attaining  criminal

responsibilityfor cyberattacks was made by
tiebreak the adoption of the Directive on attacks
against information systemsfifirective
2013/40/EW) in 2013, establishing minimal
rules on the definition of criminal offences

the deeds committed in the area ofnd penalties in the field of the attacks
information technologies, within a certainagainst information systems and providing

1 White, Kenneth C.Cyberterrorism:Modern mayhenu.S.Army War College, 13 March 2015
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opemtional measures  to improve Advanced cybercrimgor hightech
cooperation between authorities. crime) 1 sophisticated attacks against
Although Directive 2013/40/EU has computer hardware and software;
led to significant progress in terms of the Cyberenabled crimes 1T many
criminalization of cyberattacks at afiraditionald crimes have taken a new turn
comparable level in all Member States, thavith the advent of the Internet, such as
improvement of the way it is implemgd crimes against chilén, financial crimes,
by the national transposition regulations igheft, fraud, illegal games, sale of counterfeit
possible by updating them with the medicines and even terrorism.
continuous evolution of the cybercrime, this According to the INTERPOL data,
process being certainly achievable with theybercrimes have seen an impressive
assistance of the European Commisstbe ( evolution, their authors changing their
AiCommission). profile with the evolution of the crimes:
Directive 2013/40/EWf the European from individuals or small groups,
Parliament and of the Council of Augustcybercrimes are nowadays committed by
12" 2013 on attacks against informationcomplex cybercriminal networks bringing
systems and replacing Council Frameworkogether individuals from across the globe in
Decision 2005/222/JHA of the Council, real time to commit crimes on an
published in the Official Journal of the unprecedented scale Such organized
European Union L 218/8 of August 1.4 criminal groups use increasinglyetinternet
2013. as a means to facilitate their activities and to
Furthermore, as of 2018, themaximize profit in the shortest time
Commission has been adopting concretpossiblé.
proposals to facilitate rapid crebsrder Most importantly, cybercrime is
access to electronic evidence, nowadaysharacterized by internationality and a rapid
practical measures being taken to improvevolution, both at the organizational level in
crossborder access to electronic evidencevhat concerns the pagtrators and at the
for criminal invesigations, including the level of crimes complexity, leading to
financing for training on crossorder worsening the consequences resulting from
cooperation, the development of anthe commission of such crimes, therefore,
electronic platform for the exchange ofthe security of IT networks and systems
information within the European Union andappears to be a necessity for any of the
the standardization of forms of judicial fipotential victims .
cooperation between Member Stafésint
Communication to the European Parliament . .
and the Council: Resilience, Deterrence and 3. Releva_rt international documents
Defence: Building strong cybersecurity forOn cyberterrorism
the EL. Foremost, thdResolution 2133 (2014)
At the international level, according to adopted by the United Nations Security
INTERPOL, cybercrime can be classified Councilwithin its 710F meeting of January
into two major categories of cghcrimes, 27" 2014is one of the most important text
namely: to have ever been drafted on cyberterrorism.
This document refers to the general
phenomenon of terrorism, including the

2 Available herehttp://eurlex.europa.eu/legalontent/RO/TXT/PDF/?uri=CELEX:52017JC0450&from=EN
3 Please sedttps://www.interpol.int/Crimeareas/Cybercrime/Cybercrime
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manifestation of cyberterrorism, as follows:systems are multiple: we no longer refer to
freaffirming that terrorism in all forms and traditional weapons, but to a multitudine of
manifestations constitutes one of the mosither types of weapons. A fundamental

serious threats to international peace andveapon of the modern war is the

securty and that any acts of terrorism are PSYCHOLOGICAL WEAPN, the weapon

criminal and unjustifiable regardless of of influence being exerted on all and by all

their motivations, whenever and bymeans, especially by computer, IT means
whomsoever committed and further] é] . I n 45 years of car
reaffirming the need to combat by all meansaround the world, | have seen a lot of aspects

in accordance with the Charter of the Unitedt hat cannot eV&n be desci
Nations, threats tanternational peace and
security caused by terrorist aétslt also

reveals, among other things, thatt 4. The notion ofcyberterrorism

freaffirms its resolutiori373(2001) and in The concept/ notion of cyberterrorism was
particular its decisions that all States shall certified for the first time in November 9Z:
prevent and suppress the financing of Initially, it definest h eoctiine des

terrorist acts andefrain from providing any partisans de la Terred; the doctrine of
form of support, active or passive, to entitiegpartisans of terror, representing the exercise
or persons involved in terrorist acts, of power by means of intense and leiat
including by suppressing recruitment ofstruggle against those who acted and
member of terrorist groups and eliminatingmanifested against the revolutionariethe
the supply of weapons to terrorist® French Revolution It was a way of
Another significant dcument is the exercising power, not a way of acting against
Report thatthe United Nations Office on it, as defined today
Drugs and Crime (UNODCpDublished in The term evolved during the
2012, in Vienna This Documentaimed at nineteenth century and currently definnot
helping and advising countries in the fighta state action (the revolutionary state), but an
againser r ol usieg s biternet action against it (terrorismts use, in anti
(cyberterrorism) to plan attacks, to ret¢rui governmental respect, is attested in 1866 in
and to make propaganda. Ireland and in 1883 in Russia (the nihilist
In respect of cyberterrorism as amovementdoctrine or attitude, based on
Psychological Weapon inModern War  denying all values, biglfs and opinions.
Army corps generalFabio MINI, former As FrancoisBernard Huyghestated,
commander of the General Staff of UNfTerrorism, in a modern sense, is born
Command for South Europe, coordinator okimultaneously with the emergence of
Comando Interforce for Balkan operations current media institutiorgs.
commander of UN peace operations in fiCriminal acts of political or other
KosovoK F OR st at Thel wat Has tpurposBs intended or calculated to provoke
changed, we can no longer be tributaries ok state of terroin the general public, from
the concept of traditional war when they shot group of persons, regardless of the reasons
each other. The war has changed not onljpehind such political, philosophical,
because the people directly involved in thisdeological, racial, ethnic, religious or any
processand those collaterally interested areother  kind are  unjustifiable  and
numerous, but especially because contratondemnablé(the United Nations).

4 Please seavww.libertaegiustizia.it
5 Think tanks: Quand les idées changent vraiment le monde, V2648
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4.1. Gyberterrorism — definition Congresermanentlyendorsedl4 of the 16
provisions
After a long dispute the American
Congressduring the winter of 20052006,
permanentlyendorsedmost of the tasks
assigned tehe police and security forces
Briefly, The USA Patriot Act:
1  strengthens the power of government
agencies FBI, CIA, NSA and thermy,
thus reducing the right of defesy

fiCyberterrorisnd i sontraversial
term, which is difficult to be defined,
especially due to the lack of clear
clarifications on terrorism itself

Certain authors define it as beifite
multitude of attacks against information
systems in order toedtroy them and to
generate a state of alarm and pabic
According to this limited definitionfit is .
difficult to identify all actions and activities T introd uces t h e stat:
of cyberterrorism . combat afilegad combatdt ;

As Kevin G. ColemarTheTechnolytics T Provides thatay kind of intervention
Institute ~ article  6/23/2017)  detailed, within an information system can be
fiPremedtated actions / activites aimed at assimilated to a terrorist act;
destabilizing information media / systems, witl ~ @uthorizes  FBI to intercept all

the intention of causing social, ideological, electronic messages and to preserve
religious, political or any other kind of damage, any trace of web navigation of persons
with the ultimate goal of intimidating suspected of terrorism or of contact
individuals or a group of individuslin order to with & person suspted of terrorism;

force them or other groups / groups Ofﬂ authorizes the phone interception of
individuals; to act / react in a certain sexs any person suspect of having close or

distant links with a person suspected of
terrorism. In August 2006, a federal

5. Cyberterrorism — the context of judge found the inconvenience of
occurrence telephone interceptions and ordered

The issue of cyberterrorism actually the cancellation of the secret
came into being with the events of  Interception program run Dby the
September 1M, 2001, when the US National Security Agency (NSA).
administration  announced it would Under these circumstances, associations
implement a new defense strategy. for the protection of human rights started strong

One month after the events ofadvertising campaigns on the consequences of

September 11, 2011, US President Georgethe US Patriot Act, such as: attenuatisrthe
W. Bush signedThe Patriot Act (i.e. 'ght to defense or the violation of the right to
AUniting and Strengthening America byPrivacy by authorizing electronic interceptions of
Providing Appropriate Tools Required to "y kind and telephone interceptions. They draw
Intercept and Obstruct Terrorism Act of e attention on the risk of the agencies to
2001), the first global document that interfere inthe act of justc
provides for legislation on terrorist AThe problem is that Ik these
activities. derogatory procedures introduced in the
The Patriot Act is an exceptional law theh@me of the fight against terrorism have
provisions 6 which initially extended for 4 €nded up by becoming rules. If they prove to
(four) years In July 2005, The American D€ effective in combating this monster, which

6 Amitai Etzioni,How Patriotic is the Patriot Act?: Freedom Versus Security in the Age of Terr&auntiedge, 2004
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is the terrorism, therefore being used to fight VIGIPIRATE represented the source
against it in several areathey have ended up of inspiration for the Europeandgslation in
contaminating the whole criminal laf the field.

The amendments of 2014: widen the
. area of the operators involvédterritorial

6. European Regulation communities and economic operators;
VIGIPIRATE decodes part of the plan of measures;

Starting with 2002, the Europeanrestores the action plan
Union starts to issuéramework decisions Figure 1

finvitingd Member States to adjust national
legislation to the concept g@ireventionand
fighting against terrorism.

For example, France adopted the
VIGIPIRATE T an antiterrorism plan drawn up e
in 1978 after the attack of Orly, of May 20th, el W et
1978, and the taking of hostages at the Embas
of Iraq in Paris. The plan was completely rebuil
after the events of September 11th, 2001 and
continuously maintained at red level after the
attacks of London.VIGIPIRATE is a set of
measures goplied in any context and PSSy T S SG
circumstancesié even in the RISKOFATTACK
threat signado .

In 2007, the Ilatest ersion of
VIGIPIRATE plan was released, founded on
a clear principleit er rori st t
consi der ed Thig instranmestn

was updated in 2016. !
In 2006, the Law on combating

security, valid at all times and in

terrorism (LCT) presented by the Ministry of
Foreign Affairs of the Reublic of France,
based on the articles of The USA Patriot Act
widen the obligation to preserve traffic data,
eveni n ¢ acsyeb earfc adf ®s 6

The law allows intelligence services [!
operating in the field of preventing and
combating terrorism to obtain accessthe SOUF_CE o o
control of the information mediaelectronic mg’/fskg;’f,’ig%?gg‘&?;?gﬁgﬂf&g&gmO”S/th“
surveillancei in the lack of a judicial vigipirateweb07 - en.png
authorization

The surveillance on the internet is thus
placed outside the judicial control.

f »w o 8

" Christophe AndréMaitre de conférences a I'Université VersaibaintQuentin (UVSQ). Il dispense
également un cours de Droit de la répression a I'lEP de Paris

8 Tristan Nitot,Surveillance: Les libertés au défi du numériques:comprendre et agir

9 Please sedattps://www.gouvernement.fr
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7. Regulations on prevention and terrorism or exposes or promotes ideas,

combating terrorism in Romania

and

Terrorism offences are regulated, in
the Romanian criminal law, by Law no.
535/2004 on the prevention asdmbating
terrorism

Such provisions are included in the
current Criminal Code, in Title 1V, as being
the offencedicommitted for the purpose of
seriously disrupting public order, by
intimidation, by terror or by creating a state b)
of pani® .

As far ascyberspace and its reference
relations are concerned the Romanian )
legislator did not at any time question the
existence of terrorist actions. d)

The computer and the cyber media are
considered by the lawmaker as simple
instruments by which terrorist offences and
acts can be committed.

The amendments of 2018 of Law no.
535/2004 refer tointer alia, the notion of
terroism: fiTerrorism is the ensemble Ofe)
actions and/or threats that represent a
public danger affect life, body integrity or
human health, the ensemblef social

a)

relations, material factors, international
relations of the states, national or
international security, are politically, f

religiously or ideologically motivated and
are committed for one of the following
purposes: intimidating population or a
segmat of it, by producing a strong
psychological impact, compelling a public
authority or international organization to
fulfill, not to fulfill or to refrain from the

9)

concepts, doctrines or attitudes to support
terror.ism

promot e
The legislator provides the offences

which are taken into account in this field, as
follows:

the offences of homicide, second degree
murder and firstlegree murder, bodily
injury and serious bodily injury, as well
as illegal deprivation of freedom, all
provided by the Criminal Code;

the offences provided by art. 2069 of
Government Ordinance no9/2997 on
the Aerial Code, republished;

the offences of destruction provided by
the Criminal Code;

the offences of noobservance of the
regime of arm and ammunition, non
observance of the regime of nuclear
materials and other radioactive matters,
and of mn-observance of the regime of
explosives, provided by the Criminal
Code;

production, acquisition, possession,
transportation, supply or transfer to
other persons, directly or indirectly,
chemicals or biological arms, and
research in this field or developmt of
such arms;

introducing or spreading into the
atmosphere, on the soil, into the subsaoil,
or into water, products, substances,
materials, micreorganisms or toxins
that ardikely to jeopardize the health of
persons or animals or the environment;
threatening with the commission of the
acts in ajf).

fulfilment of certain act, serious

destabilization or destruction of Articles 33-39 of the same law offences

;ucr:)dna;rxgtg: socﬁgllIi?ﬁétuf:snit;t:tlgtg?é Orassimilated with terrorist act@iticle 33),
) . Lo acts of terrorism committed on the board of
international organization .

Terorist propaganda materials areshlps or aircraft Article 34), the deed o

defined as followsfiany material on hard herson who Iead_s a terrorist entile(mcle ;
copy, on audio, video media or other35)’ making available to a terrorist entity

) : movable or immovable assetarficle 36),
information data, as well as any other form

of exprasion that makes the apology Ofterrorlst threats Article 37) and terrorist

Other offences are provided by
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alarming Article 38), the administration of Foundation, remain alive and contribute to
the assets belonging to a tersbrentity —maintaining the work of the Islamic State.
(Article 39). The Isis-coins.com website invites
users to change circulant currency on the
territory of the caliphaté now dismantled
into virtual currency.

The main actions performed by ISIS, The existence oéncrypted messaging
Al Qaeda and Hamas groups were mainl@pplications facilitates communication: in
focused on propaganda, fundraising byaddition to classical applications, some
cryptocurrency, as well as recruiting byprogrammers who support Jihadists
social media and messaging applicationgeveloped an encryption program called
(especially thee protected by cryptography,dMu s | i m, distributed By Telegram
such asTelegrany); MuslimTech channel.

If we analyze ISIS groups, these As far aghe promganda carried out in
activities are declining, especially after thethe social mediais concerned ISIS is
|l oss cafpi tRadg®d in Syria. committed to teach militants to protect
Nevertheless, despite the forcedonline identity, as Bahaa Nasr, the manager
abandonment of their neuralgic center foiof Lebanese proje@yberArab explains.
the production ofnformation materials for The Justpaste.it platform provides
propaganda  purposes, the externamnanuals of the Caliphate in order to use Vpn
communi c akliaomk whHs reofy €s6ch as:http://justpaste.it/2ip or advice
completely disrupted, because of cellscollection on information security, from
dispersion and their renewed autonomyprowser navigation to mobile phone (such
allowed the maintenance of an operationa&s:http://justpaste.itit3).
continuity. The Global Islamic Mediawebsite

By analyzing action methed uses source instruments arfiislamize
propaganda, fundraising and recruiting them: among them, an encrypted messaging
these are activities generally addressed torogram with Arabic and English tutorials.
mass audience and are therefore transmitted ISIS has been lately focused on
through the social media. software and encryption programs for

Nevertheless, Deep Web and DarkAndroid and Symbian thaencrypts files,
Web are spaces where certain actions atext messages, and emails.
performed, such as suels the sale of arms Scot Terban, expert in cyber security
i as in case of the attacks of Paris,in2015and terrori bim Hsthatas sd o f

Military equipment and materials posefiBesides classical propaganda, the main IT
a limited risk of being intercepted by theactivity of ISIS is to personalize such
authorities on the internet. Jihadist terrorismprograms (encryption). Malware Hunters of
mentioned in the annual report of TICCitizen Lab of the University of Toronto
presented by Eitanz&ni, Deputy Executive found in December evidence of the software
Manager of thelnternational Institute for delivered by amail to the antiiSIS Syrian
Combating Terrorism uses fundraising activists behind site «Raqgah is Slaughtered
activities by means of cryptocurrency thatSilently». The program, if downloaded as a
guarantees the anonymity of the payer. ~ harmless attachment, can locate thetivic

Several campaigns, such as JahezonH, is a rudimentary instrument, not as
of the Akhbar aMuslim site or & Aaaq sophisticated as the one used by the-pro

Assad Syrians (who have violated «Le

8. Cyber Space Attacks
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Monde» Twitter profile by exploiting 9. Forecasts
OpFrance visibility, but that are not part of

the cyber jihad). ISIS s, th\erefore, theCyber&lntelligence grouptated thafiThe
numberoe sSuspect o hallenge of Western intelligence agencies
In June 2017, hundreds of thousands o? 9 9 9

computers of Europe, America and Asia® not only to find terrorists, but to fully

were hit by one of the most aggressiv understand their capacity and motivation.
cyberattacks in history, performed by one o erforming cyberattacks and_ transmitting
the most advanced malware programs ev pessages ovethe Internet .W'”’ n fact,
created become more _a_nd_more simple, with the
Thé scope of the hackers was abalVe increase in digitization of every aspect of

e netvorks and systams o e medum arf® 2 e See (e 1wl b2 more end
large companies including TNT, Reckit P

Benkiser, Maersk and others. Hackers hi .yber space. It is expected that in the next

program, a program that, after infecting P 9 P

target computers, delete the entire conten?%‘:’;ergneﬂiu't cﬁt tﬁéggcatﬁtgclga:[rhire :;e
unlessthe owner agrees to pay a redemptionr.lo rgalistic solz?ions that do not téke much
According to estimations, NotPetya

(the name of the ransomware) costeéime' It is essential to protect the information
' ecosytem by legal regulations, by the

companies more than EUR 1 biIIion,i volvement of private companies, but above
including the amounts paid and the damage orp panies, but
I, by teaching these problems in schwol

caused to the production activities. NotPetyg . X
According to computer security

expands by exploitip a vulnerability in experts, ransomware is one of the fastest
Windows operating systems: according toc gerat',tacks to be multiplied in the future
the investigations performed by ESET, the y P S

The European Uponh, by Directive

antivirus software manufacturer, the attaclg_ : .
. ' 41/ 2017, included attacks against
started in MEDoc servers, a program S :
extended in Ukraine for the management OLLnformgtlon S-‘/Ste(”s in_the category of
tax pavments rterrorism offenced by adopting a third
pay ' legislative approach.

Ariel Levanon, vicepresident of
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THE BENEFITS OF A SPECIAL CRIMINAL PROCEEDINGS IN ABSENTIA

loan-Paul *CHI S

Abstract

A criticism of the national | egislatords deci s
criminal procedure in absentia, which would exclude thdifieary Chamber and would leave the
civil action unsolved. In our opinion, such a procedure would definitely contribute to the efficiency of
the judiciary system by significantly reducing the duration of trials, seeing that the evidence of the case
wouldnot be administrated in the absence of the accused and, as a consequence, the witnesses and the
victim would not be repeatedly subjected to the stress of the hearings. Moreover, not solving the civil
action would be a measure of protecting the interestiseo€ivil party, seeing how a simple request of
the defendant would suffice to invalidate the co
on the civil claims of the case.

Keywords: special criminal procedure, trial in absence, in abserdiabreviated procedure

| find that the reason for joining the
two actions is twofold. Thus, first of all,
1. Context regard must be taken to the more favourable
The perpetration of an offense givesterms under which the civil action is settled,
rise to theexerciseof criminal proceedings, in this case the evidence is the same for the
and in the case of offenses resulting irftwo actions and it can even be ordered by the
damages, the criminal proceedings can beourt ex oficio o r at t he prose
joined by the civil action. The relation application, the proceedings unfold with
between the phlic and the civil private  greater celerity etc. At the same time, it must
action has seen several systems, theot be neglected the fact that the direct
Romanian legislator preferring as early a®pponent of the civil party, the defendant,
1864,the hybrid systermamely the system might be interested in paying the civil ictes
allowing the two actions to be exercisedn order to benefit from this conduct in the
jointly within a single criminal tridl criminal aspects of the trial by nearing some
Therefore, within outegal system, the mitigating circumstances stipulated by the
party injured by the perpetration of a deedriminal law, a resort unavailable in the
stipulated by the criminal law is entitled to hypothesis of settling the civil action by a
choose between seizing the civil court andivil court.

joining the civil action to the criminal From another poinbf view, | believe
proceedings exercised concerning thathat the state might have a real interest for
unlawful deed. the civil party to bring the civil action in

front of the criminal court, given that in this

" Assistant Professor, PhDandi dat e, Faculty of Law, A Ni-eailll ae Titu
chis.ioan@drept.unibuc.ro).
1. P. SGhuWj onarea |l aturi.i civile “n procesul penal

Magazine fiCai eohoe4/2018. dr ept penal
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context he/she might submit evidencecriminal court will not be able to leave this
unknown to the judicial bodies which might court regardless ohe fact that he/she finds
serve for the coect settlement of the useless the settlement of thevate action
criminal aspects, especially as far as théy the criminal court.

individualisation of the penalty is concerned.

1.2 The trial in absentia of the
1.1 Introducing the civil action in  defendant
the criminal proceedings and the options

- Further, it must be reminded that the
of the injured party

Romanian criminal proceedings allow the

According to the criminal procedural trial in absentieof the defendant, regdless
law, the civil action seeks to establish theof what the penalty he/she is facing on the
civil liability in tort of the persons criminal side of the trial, i.e. fine,
responsible for the damage produced by thienprisonment or life detention, as well as
perpetration of the deed subject to theegardless of the amount of the civil
criminal action. To this end, the injured damages to which he/she might be held
party must express his/her wish to bring thdiable on the civil side of the trial. At the
civil action in the criminal proceedings, a same time, it does not matter whether the
step which implies becoming a civil party; criminal court could order certain security
this indication of will can be made at anymeasures against the defendang. special
time throughout the criminal trial but no confiscation, extended confiscation etc., the
later than the commencement of the judiciatriminal trial can lawfully take place without
inquiry. them.

Note that the injured party is entitléal Obviously, for the triain absentiaof
choose between becoming a civil party in thehe defendant to be possible, the summoning
criminal trial, thus joining the individual procedure must be fulfilled according to the
civil action to the criminal action exercisedlaw, irrespective  of whether the
by the prosecutor, or seizing directly thecommunication to the defendant concerning
civil court, one choice excluding as a mattethe criminal trial has been successfully
of principle, the otheKelecta una via non accomplished or not.
datur recursus ad alteramYhus, in case the Indeed, the lawnakes no distinction in
injured party has become a civil party withinthis regard, between the three possible
the criminal trial, he/she can seize the civilkituations, the continuation of the criminal
court only if the criminal court has not judicial proceedings being possible when the
settled the civil action [article 27 paragraphaccused has actually taken note of the
(2) of the Ciminal Procedure Code], if the criminal trial but waived his/her right to
criminal trial has been suspended [article 2Appear before the dlicial bodies eithel)
paragraph (3) of the Criminal Procedureexplicitly, by formulating an application to
Code] or if the damage has not been fullybe triedin absentiaor ii) implicitly, by the
repaired [article 27 paragraph (5) of theunjustified absence after being summoned
Criminal Procedure Code] or if the damageby the judicial bodies; as well as whéi)
was generatedr discovered after becoming the accused has not been formally informed
a civil party [article 27 paragraph (6) of theabout the dminal trial against him/her, the
Criminal Procedure Code]. summons procedure being accomplished by

It follows that the injured party who a mere legal fiction such as posting the
chose to bring the civil action in front of the notice/summons.
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In the first case, if there is evidencebe providedex oficb (article 90 of the
pointing that the accused has actually take@riminal Procedure Code).
note of the criminal trial against hiher, we
are in the presence of a waiver to the right to
appear in front of the judicial bodies, the
accused thus disposing of his/her right td
participate to trial. The preliminary chamber procedure is

If to the contrary, there is no evidencethe phase of the criminal trfaénsuring the
that the accused has actually been informejdidicial context for verifying the lawfulness
about the criminal proceedings againstof the criminal investigation acts. With
him/her, the triain absentiashall continue t hi s procedur e, after cl
and in the case of a conviction solution thecompetencgethe preliminary chamber judge
law stipulates the possibility of reopeningexamines the lawfulness of receiving the
the criminal trial by merely formulating an indictment the lawfulness of evidence
application to this end within a month fromgathering and of the performance of the
the communication of the final criminal criminal investigation acts
ruling. The preliminary chiaber procedure is

Note that in the case where the accusedssential to the economy of a criminal case
tried in absentiahas knowledge about the given that this is the only procedural
criminal proceedings and refuses to responghoment where the accused can criticise the
to the summons of the judicial bodies, asawfulness of the criminal investigation acts,
well as in the case where the accusesiia the result of this procedure influencing the
knowledge about these proceedings, theontinuation of thecriminal trial or the
criminal trial shall take place accordingtor et urn of the case to th
the general trial procedure, following the
preliminary chamber procedure and _ - .
assessing during the trial all the evidence of 2 Reopening of the criminal trial in
the case as if the accused had been presdfg case of trial in absentia
for trial. Reopening the criminal proceedings in

The legal assistance is guaranteeghe case of a trial in the absence of the
throughout the criminal trial and in the casezgnvicted persctis a procedural remgdat
where the accused is underage, admittedtotah e convi ct ed personods d
detentioncentreor an educationatentre  pe used after the criminal ruling pronounced
detained or arrested even in a different casg; absentiahas become final, but no later
where the accused is subjet a safety than a month from its communication. Thus
measure or placed in a medical institutionpeing, in our legal system, reopening the
even in a different case or where the offensgriminal proceedings is consideredn
brought to the accused charge is punished itraordinary legal remedijmited to points
life detention or an imprisonment penaltyof law, within the jurisdiction of the court
exceeding 5 years, the legal assise shall that issued the challenged ruling, of

1.3 The preliminary chamber
rocedure

2 For solid arguments for the qualification of the preliminary chamber procedure asial stage, see A. Zarafiu,
Procedurt penal t. P ar Cél. Bgck Rublishing House, Bachatest, 2015, p-&&ina | t ,
arguing this view, the author shows that the stages of the criminal trial must be represented as those sections of the
criminal trial where the competent judicial bodies exercise one of the main judicial functions (investigation or trial)
and where one of the solutions of cease of the criminal action can be ordered or pronounced.

3 Further, to ensure the flexibility of the coramary, whenever | will refer to this legal remedy, | will use the
wording Reopening of the criminal trial.
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withdrawal, designed to ensure theidea of a mistakes on which such a remedy
compatibility of the Romanian legislation should be based, is not in all cases true.

with the standards imposed by the Indeed, the premise of this procedural
conventionablock, as well as by the right to remedy does not necessarily reside in the

a fair tial in the broadest meaning of thecour t 6s f ai lure to summ
term. trial or in a summoning procedure which

If the court finds grounded the wasnot dully accomplished.
application for reopening the criminal Truly, the hypothesis of procedural
proceedings, it will admit it in principle, the error must not bele planoexcluded, in the
final ruling pronouncedn absentiabeing end, justice is achieved by an eminently
thus reverad by the law itself, both human activity which is by nature, subject to
concerning the solution pronounced on therror (errare humanum est)Therefore, the
criminal side of the case and the solutioraccused who has neveeen summoned nor
pronounced on the civil side of the case, thinformed officialy about the criminal trial or
trial being resumed from the stage of the triathe accused concerning whom the
in first instance, with all its consequencessummoning procedure has not been duly
reasessing the evidence of the case, thtullfilled is entitled to apply for the reopening
taking of a new first instance ruling, the of the criminal trial, with the consequence of
pronunciation of a ruling in appeal and theresuming the trial stagstarting from the
enforcement of the new final ruling. first instance trial.

Nevertheless, in most cases of
reopening the criminal trial, the premise
shall not reside in an error related to the
summoning of the accused, but in the lawful

The criticisms can be divided in two: conduct of the criminal procedures in the
criticisms concening the conceptual aspectabsence othe accused who has not been
of the notion of reopening the criminal genuinely informed about it.
proceedings and criticisms concerning the The summoning procedure is lawful
incompatibility of the national system with because in these hypothesis, the judicial
the conventional block, as well as with thebodies usually use the legal fictions
right to a fair trial. stipulated by the law, such as considering

As a matter of principle, any legal legally summoned the person concerning
remedy takes the form of proceduralwho a notification about the summoning has
remedies aimed at removing the mistakebeen posted at the seat of the judicial body
that the courts might have made in impairinger who, having changed the procedural
justice.  Therefore, these procedurakddress during the criminal investigation,
remedies are based on the idea of a mistak@&s been summoned at the address
that can be made by the lower judicial bodypreviously chosen although it was no longer
an errorwhich the judicial review court, up to date.
placed on a higher level and being composed ~ Transposed into practice these
of more experimented judges, is presumed tgituations are met in the case where the
eliminate. accused is not found at the addresses where

Even if the reopening of the criminal the state bodies have information that he/she
trial is placed by the Romanian legislatormight be (the legal domicile or the
among the extraordinary legal remedieg, thresidences irregularly used etc.), the

summoning procedure and the

3. The criticisms of the present
sydgem

LESIJ NO. XXI, VOL.1/2019



loan-0 ADI # () ¥ 105

communication of the procedural acts beingnight be a deliberateabsere as a result of
accomplished by posting a notice at the sedhe explicit or implicit waiver to the right to

of the judicial body. pat i ci pate t goranaesées own t

As a first conclusion, it must be which is not based on an informed chgice
remembered that the reopening of thene wonders whether a special procedure for
criminal trial is wrongly regulated as a legalthe trial of the accused absent should not be
remedy while it haghe appearance of a regulated
procedural remedy characteristic for a Note that our legal system
special trial procedure as | shallacknowledges several special trial
demonstrate. procedues based either on the procedural

From the perspective of the right to aconduct of admission of guilt adopted by the
fair trial, it must be highlighted that the accusedthe plea of guili, or on the special
premise for reopening the criminal trial issituation of the accusefthe defendants
the justified absenoaf the accused from the underager is a legal entity.
criminal trial. Thisjustification resides on Therefore, once accepted these special
the fact that the accused had no knowledgerocedures by th legislator,the question
about his/her criminal trialThus being, arises whether the absence from the trial of
starting from this premise, it can be said thathe accused implies a necessity to embody a
as far as the accused is regarded, theet of rules derogating from the general
proceedingshat follow the reopening of the procedure In other words it must be
trial is the first he/she has knowledge of, theestablished whether in the case of the tnal
first in which he/she can defendabsentia the general trial procedue is
himself/herself using the whole range ofsufficient from the perspective of the
procedural rights and guarantees. procedural guarantees andotherwise

For all this, reminding as well the fact whether a special procedure is fully
that resuming the proceduséall only take justified* by nunber, cortert,
place with the first instance trial, the systematizéion and operation
preliminary chamber proceduie absentia
remaining final, the criticism focuses on the
obvious reduction of the possibilities of the
accused to defend himself/herself, especiall
concerning the pesbilities to criticisethe | have previously pointed out why in
lawfulness of the criminal investigation acts the case of the triah absentiathe general
from the clarity of the wording of the procedure does not meet the minimum
accusation to the rightness of theguarantees of the right to a fair trial.
administration of certain evidence It is thus noted that the triad absentia
gives the accusette right to apply for he
reopening of the criminal triabut the
procedue shall be resumed not from the
preliminary chamber, but from the trial
stage. Thus being, starting from the premise

Starting from th@remisethat our legal of reopening the criminal trial, namely the
system accepts the trial in the absence of thteal in the justified absence of tleecused,
accused, whatever the reason of this abseniteis clear that he/she did not have the

4.1 The trial in absentia according
gp the general pocedure

4. Positive @pecs that the
regulation of a special procedure of trial
in absentia would entail

4N. Volonciu,Drept procesualpenaE di t ur a Di dacti ct 'Hi Pedgogi ct,
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genuine possibility to contest the evidencehere isa problenconaerning the fairness of
and the criminal investigation actshis the procedures towards the civil party
essential part of the trial being finally settledespecially in the context that he/she can only
in  his/her absence Under these leave the criminal trial in order to claim
circumstancesreopening the criminal trial damages in a civil courinder extremely
should not be limited to the reopening onlyrestrictive conditions Therefore, the very
of the trial stage the reopening of the settlement of thecivil action under these
preliminary chamber procedures beingcircumstances appears as an activity not only
necessary as well lacking efficiency(the ruling being subject
At the same time, as regards the civilto reversg), but also likely to unjustifiably
side of the trial, it is quite clear the violationdelay the obtainment of a final ruling issued
of the civil party righto the settlement of the by the civil court
case within a reasonable periddhave a On another note, concernirige first
slight reservation making this statemeniprocedural cycle, it can be seen that the
given that the time necessary for thecriminal court assesses the evidence with a
settlement of the civil action can be eithewiew to ensuring an adversary procedure for
shorter or longer according to tdéficulty the defendanteven if he/she is absent from
and thecomplexit of the evidence brought the proceedingsTherefore, it seems that
as well as according to the choice of thewithin the first proceduratycle unfolded in
accusediuring retrial the genergprocedue the absence of the accused, the adversarial
implying the reassessment of all theprinciple is merely simulatedthe main
evidenceand necessitating more trial datescharacterthe accused being absent to this
in the casg or the abbreviatedprocedue procedue.
implying the settlemnt of the case based on Also as regards the accused, | find that
the evidence assessed during the crimina procedue which necessitated high efforts
investigation the activity usually taking on the part b the judicial bodies is an
place in a single trial datén the case where extremely costly onethe legal costs being
the accused wishes the reassessment of ttieen borne by the accused. From this angle
evidencethetime elapsed between bringing too, the lack of any culpable absence from
the civil action within the criminal trial and the accused and holding him/her liable for
the final settlement of the actipto which the payment of the legal costs generated
the time elapsed between the admission gdrecisely by lis absence appears as a
the application for reopening the trial and thecontradiction of terms.

final settlement of the action is added, can In conclsion it must be remembered
easily exceed t Irtal p that thg deseral tiiabpnocedureocloses i a i
as regards theeasonable period final manner the preliminary chamber

On the same note, one can retain therocedureso that, during the retrial, the
precariousness of the final ruling given byaccused has no genuine possibility to contest
the criminal court for the settlement of thethe criminal investigation act#t the same
civil action. Indeed, the right of access totime, the absolute precariousness of the
court necessarily calls for the right tdimal  ruling pronounced on the civil side of the
ruling and furthermore the right to the trial must be noticeds well as the fact that,
actual enforcement of that rulin®r, if the  under certain circumstances, the settlement
civil aspects of a criminal trial are settledof the civil action might exceedraasonable
through a final ruling subject to reverg§ago period by resuming the procedures
jure by the mere application of the accused
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The foregoing are all reasons thatTherdore, according to the special
justify the regulation of a special trial procedure, the civil action shall not be
procedure eliminating all the deficienciessettled, the right of the injured party to seize
identified, through derogating provisions. the civil court to receive damages being
immediately reinstated

After the criminal ruling of conviction
pronounced following this preclure, the
possibility to apply for the reopening of the

The special criminal proceedinga criminal trial shall be opegnthe trial
absentiamust be arapid, dbreviaed one resuming from the preliminary chamber
allowing the examination of the case withinprocedure with all that this entgilshe
an extremely short time, without goingprocedue unfolding as if the accused had
through the preliminary chamber procedurénever been absent
and without settling theivil action

| find thus that procedural cyclan
absentiamust start by observing the absence
of the accused from the criminal triahe The judicial activity in the preliminary
special trial procedue being accordingly chamber and of trial imposed by the current
open. Under these circumstancethe regulationhthecase of the trials with absent
criminal proceedings shall be taken directlyaccused is not only time consuming and
to the trial shge the court adopting a unfair, but also uselessThis is why |
solution strictly based on the evidenceconsider that a special procedure having the
collected during the criminal investigation foregoing as its main landmarks must take
Of course, the proceduiia absentiashall its place into the substantive law.
imply the representation of the absent Such aprocedue would be capable of
defendant by a lawygreither chosen or settling the conflict of law within a short
designatedex oficio (a case of mandatory period without too much effort from the
legal assistange judicial bodies or high expenses and it will

Further, irrespective of the solution allow the injued party to switch a moment
pronounced by the court on the criminal sidesarlier to the other option, the bar to leave
of the trial, the possible civil action shall bethe criminal court no longer existing within
left unsettled the right to choose of the thisprocedue.
injured party being thus reactivated

4.2 The special criminal
proceedings in absetia.

Conclusions
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ACTUAL PROBLEMS OF REALIZATION OF THE RIGHT OF PERSONAL
PROTECTION OF THE ACCUSED IN THE CONTEXT OF THE REQUIREMENT
FOR A TERM FOR PRE-TRIAL INVESTIGATION ACCORDING TO THE
BULGARIAN CRIMINAL PROCEDURE CODE

Lyuboslav LYUBENOV*

Abstract

The present scientific publication represents an attempt for clarification the question, how affects
the principle of objective truth and the right of personal protection of the accused person to carry out
the pretrial investigation in an extity regulated by law period of time? For this purpose, is made an
obserbance of Art.234, par.7 of the Criminal Procedure Code of the Republic of Bulgaria and the legal
consequences. Based on the wunder st antnisigitst hat
broadest sense, a recognized and guaranteed opportunity for personal, active participation in criminal
proceedings we have mainly dealt with the issue of excluding important evidence of justification only
because they were collected beyohd period of investigation and over the forms of limiting the
personal activity of the accused person in the preliminary stage of trial through the investigation period
itself. In the context of the problems described, a-daseof the European Court éfuman rights has
also been discussed. In the final part of the report are made theoretical conclusions on the basis of
which were formulated proposals for improvement of the Bulgarian Code of Criminal Procedure.

Keywords: right of personal protection, crimal procedure law, European court of Human
right, caselaw.

Constitution of Republic of Bulgari#rticle

1. Introduction 15 of Criminal Procedure Code of Republic
i i of Bulgarig; the accuseds a rule presest

The groundfor thls_papens the latest  5njis involved in thepre-trial investigation
amendmentsnade2017in Art. 234 of the  (art 206 of theCriminal Procedure Codle
Cnmmal Pro_cedure Code of Republic ofie accused has the opportunity to make
Bulgaria  With these amendmentsthe g;qential requests arid layevidence in the
legislator  finally ~ stengthened  his ¢, \rsenf the investigation (Ar65, 107 and
understanding of conducting the gr@l 534 of theCriminal Procedure Cogiethe
investigation in absolute term. 1My  5..qed has the right &sufficient time to
opinion, this normative innovation prepare for his defse (Art. 6 (3) (b)

inadvertently contradicts the diesure of ECHR). Thepresent exposition describes
objective truth and the right to personaly;g problem and offera solution.

protection, which is linked to the
requirrment for the duration of the study in
several different directions: personal 2. Content
protection is exercised at adtages of the

process (Art. 122 par. 1 from the According to the amendeArt. 234,

par. 1lof the Criminal Procedure Cod@lhe
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investigation shall be performed and the casauthoritiesmust. Although in substance, the
forwarded to the prosecutor within two investigation activity is identical and with
months fom the date of its institution the same procedural importance for the
In par. 2 of the same article is expresslyentire criminal process a concrete act of
prescribed the possibility of shortening therevealing the objective truth by getting to
bast term for investigation by the know the issues relevant to the proper
prosecutor by defining shorter thdrettwe  resolution of the caseThe described
month period, and in paB - possibilityof ambiguity is exacerbated when the
extending the term under pdrin the factual possibilities for disclosure of the objective
and legal complexity of the case by up tdruth of he court are compared with those of
four months, in cases where it can bdhe investigating police authorities and the
assumedthat the extended term is alsoinvestigators who ex lege are obliged in the
insufficient, the administrative head of thepre-trial phase of the trial to conduct a full,
respective prosecutor's office or a prosecutasbjective and comprehensive study within
authorized by him may extend the extendethe twamonth period because the extemsio
term at the request of supervisingand the shortening of the investigation
prosecutor, and the period of any extensioperiod is not a mandatory one, but only a
may not be dnger than two months. In discretionary option, and secondly an
paragraph 4 of Art. 234 of th€riminal opportunity addressed to the prosecuter, i
Procedure Codat is stated in particular that lies beyond their own discretion and
fi The reasoned request for prolongation o&uthority - argument Art. 234, par. 23
the period shall be sent before expiration o€riminal Pocedure Codeln other words,
the terms under Par. 1 andCbnsequently, there isno answer to the questiamhy the
the timely completion of the prérial phase same criminal case at the greal stage is
of the process is legally secured, above atonsidered according to the legislator's
with the introduction of a preliminary pre preliminary assessment of a sufficient time
trial investigation. for its solution, and in the courtaccording
The investigating authorities must, as @o the court's decision for a reasonable
general rule, clarify the facts andtime?!Itcanbsummarizedhatthe pretrial
circumstances of the criminal pemdings investigationfipso iur@ should take place
within the prescribed time limit, and only and the casshouldbe handed over to the
exceptionally, for a shorter or longer termprosecutor within two months of its
but always in a clearly spdigd time, unlike formation n accordance with Art. 234, par.
the court whichArt. 22, par 1 of the 1 of Criminal Procedure Codesfide lege
Criminal ProcedureCode empowershe latad  conducting the preliminary
general obligation to consider and ab® investgation within the terms of pa@-3 of
the cases within a reasonable time. This dughe same article, constitutes an optional
mode of development and completion ofdeviation from the general text (Article 234,
criminal proceedings inevitably leads to aparagraph 1 of theCriminal Procedure
number of both theoretical and practicalCode, i.e. an ception to the general rule
problems. and not the basic rule itself. The latest
It is not clear from the law itself why amendments from 2017 in Criminal
the court at the stage of a judic ProcedureCode do not contradict this
investigation should not be stimulated andconcluson. Although, in Art. 234, par3 of
accordingly limited in its actions by a the Code states that the investigation period
deliberate time limit, and the ptdal may be extended,eé repeatedly and not
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once, it can not be assumed that theiolates the very principle of objective truth
extensions themselves can be carried oArticle 13 of theCriminal Procedure Codle
indefinitdy, because, according to A03 and leads to conasions, most of which are
par.2 of theCriminal Procedure CodéThe absolutely unacceptable:
investigative body shall be obligated within First of all, it is clear from the
the shortest possible ped to collect the obligation that the objective truth be strictly
necessary evidence required for theestablished within the peial investigation
discovery of the objective truth, beingperiod that it must be disclosed on a
guided by the law, his/her inner convictionprovisional basis to the extent thiathe term
and the instructions of the prosecubor. has not expired, and not unconditionally, as
From the aboved it can be safely stated in Art. 13 of th€riminal Procedure
concluded that the existence of an obligati Code- with all necessary measures for the
to carry out the preliminary investigation aspurpose.
soon as possible necessarily implies an Second, since the objective truth must
obligation to temporarily reveal the be disclosed only within the period of
objective truth in the prérial phase of the investigation and not acoding to the need
trial. This is because the objective triitte  to examine all the circumstances relevant to
jured is revealed only through a lawf the outcome of the case, it is permissible and
investigation, that is, in the order and withsufficient that it be sought in part rather than
the means stated in the codeargument in full, exhaustively.
Article 106 of theCriminal Procedure Code Third, as the objective truth is revealed
The normative introduction of a deadline forexclusively within the time linti and not
revealing the objective truth is in according to the factual nature and legal
disharmony with Art. 121, par2 of the complexity of the case, it is permissible to
Constitution of Republic of Bulgarja derive it entirely according to the diligence,
according to whichiiThe proceedings in the the approach and the subjective possibilities
cases ensure the establishment of thedruthof the investigative bodies to orientate
The constitutional legislator is categoricalquickly and correctly irime.
that allprocedurei.e pretrial proceedings, Fourth, the requirement for objective
is organized and structured insuctvayas t r ut h t o be fidel i vered
to ensure that the knowledgeable subjectguickly into the process, finally stimulates
can reach the objective truth in full and notthe investigating authorities to ignore the
as far as possible within a certain proceduraletails of their work, which increases the
timeframe. This understanding could berisk of procedural errors and signifity
reached in another formallggical way, reduces the quality of their work.
namely, it is not possible to fill the tasks Fifth, the disclosure of objective truth
referred to in Art. 1 of the fninal with the judicious speed, but without the
Procedure Codeithout ... establishing the necessary quality, excludes the possibility of
facts and circumstances of the criminak proper settlement of the case.
process as they have been in the objective  Sixth, according to the practicethe
realityd. For example, disclosing the wrongful resoltion of the case always
offense and disclosure to thailty is always comes at the expense of citizens' rights and
a function of clearly illustrating the criminal their trust in the justice system, etc.
event and the involvement of the accused in From the above, it can be inferred that
it. The timely discovery of objective truth the disclosure of objective truth within the
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explicitly defined timeframe for pretrial the accused outside the term a-litigation
investigation isa factual and formdkgal investigation is inadmissible in nat and
disagreement with the lawful and properthe person subject to it should be subject to
resolution of the case. This disagreemerh procedural penalty consisting in
ultimately reduces considerably the securityisqualification of the evidence gathered
of state interests and hence of personalutside the due date. Although the
interests, because ..fin our criminal procedural inadmissibility of evidence and
proceedings, the intests of the state are evidence attracted outside the term of
harmoniously combined with the interests ofinvestigation is not a classical legal sanction,
the persot? Therefore, the timely disclosure since it neither adversely affects the person
of objective truth adversely affects the fullof the offender by imposing certain
exercise of the defendant's right of defensesanctionary consequences on him (burdens,
Personal protection, conceived as a specifideprivaion) nor his property. It istgpical
subjetive right, means the possibility of procedural penalty aimed at restoring the
selfdefense of certain rights and legitimatesituation existing before the offense.
interests in the criminal processactive By argument of legal theory, the term is
participation aimed at highlighting thoserelevant for a certain period of time in which
circumstances of the subject of proof thategal rights are exercised and legal obligations
exclude or mitigate thpenalliability of the are being fulfilled. From the point of view of
accusedi.e. disclosure of objectivaruth its realization, it is an event, sise physical
about them from the accused himself. Fromexhaustion of time occurs regardless of the
this point of view, personal protection presence of human will for tRatAs an event
always helps to properly solve the case. Thi certain cases, the term is raised by the
introduction of a timdimit for disclosure of legislator as a particular legal fact from the
the objective truth in the pieial phase category of legal events, the preliminary
infringes the right to personal protectimm manifestation of with is confined to the
that, through its exercise, the accused reveadgppearance of certain legal consequences.
the truth of the factual situations in which heConsidered as a legal fact, the term is part of
is using the case. the composition of the legal phenomenamn
The necessity for the objective truth tonecessary component of it and a separate,
be revealed exclusively within the term forindependent precondition for the creation,
pretrial investigaion is imposed in Art. 234, modification or extinction of rights and
par.7 of Criminal Procedure Cogeavith the obligationd. In the indicated sense the
following wording:f... Investigative actions legislator in Art. 234, par. 7 of the Criminal
taken outside the time limits underProcedure Code treats the term of
Paragraphs * 3 shall not generate legal investigation. A careful analysis of the
effect and the evidence collected may ret bprovision shows that the expiration of the
used before court for the issuance of d@nvestigation period isa legal fact, the
sentencé Consequently, the disclosure ofmanifestation of which exits the peaptive
the objective truth by will and by the meansenvironment for a préial investigation. In
described in the code by both the state another words, the expiration of the terms under
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par. 23 of Art. 234 of Criminal Procedure used in the process, even though the request
Code entails the obligation to suspend théor their collection was made at the end of
investigation, the nonfulfillment of which the term or shortly after its expiration, only
leads to procedural sanctierthe procedural on the pretext that their collection outside
inadmissibility of the collected material andthe same would not produce the intended
the impossibility of being used by and befordegal consequences and would therefbe
the court in the issuing of the sentence. But imeaningless. fis, in turn, is nothing other than
order to be an .i.abgpve rdaprivingtte defendéneof frée@wdence saludble
al-eval uat P.onThnosr mos ehiderce especially éonsidering the fact that the
whoever wants to motivate someone, he musiking of evidence and the collection of the
know beforehand towards what he wants tonaterials mentioned therein takes place outside
motivate; he must have assessed that thing irhés or her personality. It is addressed to the
certain positive sense, i.e. to have found itompetent state authorites as a procedural
v a | u &lbthielogeal sequence, the norm obligation (Article 107 of the Criminal Procedure
of Art. 234, par. 7 of Criminal Procedure CodeCode), which can not be implemented in a timely
should also state what is the state of public lamanner, even consciously, in general. The
that is behind its imperative, i.e what isomission of the term for unreamile reasons is
publicly worthwhile and what is not to occur orirreparable- Art. 186, par. 1 of the Criminal
not to be subject to sanction. Obviouslye th Procedure Code and the disciplinary sanctioning
legislator has considered it to be publiclyof state bodies for deliberate procedural passivity
harmful to use evidence gathered beyond theill in no way remedy the unfavorable
time-limit for pre-trial investigation, i.e, it is consequences of expiry of the term for the
publicly valuable to close the criminal accised.
proceedings quickly. This legislative decision Second the provision mentioned
can only be justified if theexclusion of above precludes the acceptance of any
evidence formally collected outside the time documentary evidence deposited personally
limit for pre-trial investigation is in favor and by the accused, even when the expiration
not at the expense of the rights and legitimatdate is only one day, which is absurd and in
interests of the participants in the criminalviolation of his or her effective personal
proceedings and, in particular, the accused ageotection. It ges without saying that there
subgect in the prdrial phase and in the is no obstacle to the accused by an active
judiciary. Simple verification of the claim that subject of the investigation to be reduced to
the rapid completion of criminal proceedingsa passive object of the same by means of
corresponds to the effective and efficienpurely formal legal arguments.
protection of the legal good of the accused Third, Art. 234, par. 7 of the Criminal
leads to important results, some diigh are Procedure Code makes itgsible to exclude
considered as significantlbev. without justification the exculpatory evidence
First, from the literal interpretation of that is included outside the general
Art. 234, par 7 of the @iminal Procedure investigation period by carrying out procedural
Code it is remarkable that there is noinvestigative actions (prequisition, search,
obstacle to certain justifiable evidence, thaseizure, etg.”
they are inappropriate and consequently
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Fourth the continuation of the term in erroneous conclusions about the existence of
the criminal proceedingsaccording to Art. the necessary and sufficient grounds for
185, par 1 of Criminal Procedure Codis drafting and filing the indictments in court
only possible if it is determined by the court(Article 246 of the Criminal Procedure Code),
or pretrial bodies in the presence of validas t he prosecut alrthei s
reasons and the filing of an applicationevidence that could be objectively gathered
before the expiration of the term. Prohab and investigate in the ptgal investigatbn i
because the time for investigation is Sixth, according tdArt. 234, par.7 of
determined by law, not by a body of greal  Criminal Procedure Codethe materials
proceedings or by the court, the legislator irgathered outside the term for gral
par. 3 of Art. 234 talks about the extensiorinvestigation can not be used, lomly when
of the investigation period. It is obviously athe sentence is handed down. Therefore, per
particular case of extensioithe timelimit, argumentum a contrario, they could be used
since there is no significant differencein the enforcement of other judicial acts. For
between the extension and the extension @xample, when deciding to approve a
the timelimit, in both cases an additional settlement agreement Art. 382 of the
period of time is added to one expirationCriminal Procedur€ode or in the adption
date. But, and thaspeciab extension of the of a decision to convict the accused, by
term within the meanig of Art. 234, par3 releasing him from criminal responsibility
of the Criminal Procedur€ode shall be by imposing an administrative penaftjrt.
implemented by decision of the prosecuto878 Criminal Procedure Code. The
or of the administrative head of theconclusion isthatthe same evidence ey
respective prosecutor's office. Then, what isdmissible or inadmissible depending on the
the guarantee that the extensions of the preequirements of the case, or in other words
trial time will not be carried out there is no obstacléo surrendering the
systematically for the prosecution's needgrobative value of the evidence in the case
and too little, or at least for those of thesomething incompatible with the philosophy
defense? underlyingin the @nstitution of Republic of

Fifth, the availability of timdimits for Bulgaria and the Bulgarian Criminal
pretrial investigation encourages public Procedure Cod
authorities to transfer the evideroased Seventh, literal interpretation and
process primarilya the judicial phase, where application of Art. 234ar.7 of theCriminal
the judicial investigation is conducted within aProcedure Codeaises serious gaps in the
reasonable, not exactly specified, time. Thipractice, for example, is it unclear, should it
inevitably leads to the occurrence of abe disqualified from the evidence in the case
probative incompleteness, which is in somef certain protocd with justification for the
cases absolutely insurmountable to thaccused only because the compulsory means
accused, ean due to the nature of the evidencef obtaining them (certification,
itself, which can be erased, destroyed operquisition search etc.) were céd out
damaged by the beginning of the judicialwithin the time limit for pretrial
investigation. On the other hand, probativénvestigation, but the approval of the records
deficiency is a basic prerequisite for raisingpy the court occurred ter, after its
and introducing unjustified and unlawful expiration? In th€riminal Procedure Code
chages. It fills the environment for making there is no specific answer to the question
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what happens when the giréal proceedings Ninth, the provision of an explicit
are initiated against an unknown perpetratodeadline for prdrial investigation is also
(Article 215 of the Criminal Procedure contrary to @ropean standards of protection.
Code) and no action hagdn taken within Under Article 6 (1) of the ECHR, every
the prescribed timeframe to investigate theerson is entitled to request that his case be
crime, but after the expiry of theme a dealt with within a reasonable time. The
person accused of being charged with theequirement of reasonableness oftéren in
minutes of the first nvestigative action European theory and practice aims not to
against him. accelerate the criminal proceedings but to
Eighth, the short deadlines for the pre prevent uncertainty in the situation of the
trial phase of th trial encourage prial accused for too lorig In criminal cases...
authorities taiook ford at the cost of all the the guarantee foreasonable time is valid
confessions of the accused, in order tdéromthe moment when thgersons accused
guarantee their accusation. The extractiowich means from the moment it is
and use of the confessions of the accused dagnificantly affected?i Therefore the
lege lata is facilitated by the legislator withguarantegime applies as early as in the pre
the institute of the interrogation of the trial proceedings. Under the ECHR, criminal
accused before a judgeArt. 222 of the cases are not dealt with in absolute téfms
Criminal Procedure Codéhe adoption of The reasonableness of the titimait
this procedural figure has the following depends always on specific circumstances
meaning: f... after confession has beensuch as the complexity of the case (number
reached, the accused is interrogated beforecd accusations against one person, number of
judge, ad the relevant protocol is drawn up.accused persons, amount of evidence, legal
If in the course of the judicial investigation complexity of theconcernedssues, etc.), the
he gives a substantially contradictoryapplicant's behavior and the behavid the
explanation, only the record of thecompetent administrative and judicial
interrogationbefore a judgetd which heor  authoritied*. Thus, the European legislator
she is given a prior power.. from what has appealedor a criminal trial that takes into
beensaid so far ... the interrogation before account the needs of the defendant to fully
judge in the prdrial proceedingss an counter the indictment according to the
institute of investigation/inquisitorial/. It nature and peculiarities of eachdividual
introduces goreliminary force of evidence case and not to the expense of them in
and reabilitates the accused's cesfen as pursuing a speedy resolution of criminal
t he gqueen Ihsummarythe naases hiecause of the very speed as a value.
short deadlines for investigation, especially Tenth, the existence of a special term
of a complicated criminal activity, the for pretrial investigation also contradicts
preliminary proceedings motivate theirthe right to sufficient time for the
position by compensating the insufficientpreparation of the protection proed in
time with methodsfrom the inquisitorial Ar t . 6, it eof thB8 ECHRet t er
process. Ensuring sufficient time to prepare the
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defense is designed to protect the accuseajreementvith this conclusion, we propose
from a quick trial®. By analyzing the case 'de lege ferenda' to amend the text in line
law of the Court of Human Rights, therewith the broader (European) requirement for
would be o violation of Art. 6 (3) of the a reasonable period or to build a new, more
Convention if, within the timdimit for pre-  flexible, procedure for extending the time
trial investigation, the accused has sufficientimits for investigation in the m@liminary
time to take full account of the facts of thephase. It is in the interest of the participants
case, provided that his competence, his need the criminal proceedings that the
for further training, authorization ofa legislator should strive for the complete
defense counsel, for a longeliscussion elimination of the prdrial investigation
meetingwith a lawyet®. periods rather than for their extension or
even less to their reduction.

3. Conclusions

In our view, the written above is Acknowledgement
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ISSUES OF CONTROVERSIAL PRACTICE REFERRING TO THE CRIME OF
FALSE TESTIMONY

Mirela GORUNESCU"

Abstract

The crime ofalse testimony is one of the crimes which are traditionally found in our criminal
legislation the judicial practice recording also specifituaions which required the application of
the incrimination text which defined thigroe. It can be considered that we are dealing with a crime

which can no longer present any difficulties in relation to the interpretation and application of the

incrimination norm with regard to the particular deeds committéolwever many elements arils
encountered with respect to the interpretation of the incriminatiorm, which geneate different
solutions of applicationa fact whichiin accordance with the rigors of the criminal lais not to be
desired. Thistudy approaches two of these iggunamely the juridical significance of the refusal of

the person heard as a witness to give any statements in such capacity and, on the other hand, the

possibility of the realization of a formal concurrence of crimes when the person summoned as a witness

through his/her false oncompleé statement intends to create a situation more favorable to a person
regarded by the factual situation

Keywords: false testimonyc r i mes against the service of
statementtheprivilege against selfincrimination, favoring through a false testimony

given: a) by a witness with protectielntity
or found in t he Wi tnessb®o
Program; b) by a undecoverinvestigator;
The crime of false testimony is C) by a person who prepares an expert
provided underArt. 273 of the Criminal appraisal report or by annterpreter; d) in
Code in a standard version and in anconnection with a deed for which the law
aggravated versiorAccording to Art.273 provides the penalty by imprisonment or
para. (1) of the Criminal Code standard imprisonment fodOyears or longer
false testimony is represented the deed In accordance with doctrinarian
perpetrated by a witness who, within aopinions the crime of false testimony has as
criminal case, civil case, or any other itsspeciajuridical obgctthe social relations
procedure wherein witnesses are hegardregarding the proper service of justice. The
makes deceitful statements or fails to teltrime can also have a secondary juridical
everything s/he knows in relan to the facts object, consisting in the social relations
or essential circumstances s/he is questioneggarding certain essential dttrtes of the
about. person (dignity, liberty) or in the social
The aggravated version constésit relations with a patrimonial character,
according to para(2), the false testimony

1. General Issues

" Associate Professor, PhD,Facul ty dNicolael Htwesco Bniversity, Bucharest (e-mail:
mire_gor@yahoo.con
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because such relations can also be breachedture may stand good under the law in
through the perpetration of the déed relation to the judicial bodies cannot form
In accordance withlthe provisions of t he obj ect of the witnes
the legislation in forcea witness isthe are the facts or circumstances which came to
person who, being informed of certain factsthe knowledge of the witnesaithin the
dal or circumstances whiclconstitie exercise of his/her professidBy excepion,
evidence within a judicial lawsyits called such facts or circumstances may form the
to be heardAlso, the jurisprudencstated object of the witnedsstatement when the
that the persons who are parties in a lawsuitcompetentauthority or the entitled perso
as well as the main subjectbthe lawsuit expresses its consent in this respect or when
cannot have the capacity of witness andhere is another legal caufor removing the
therefore, they cannot be active subjects adbligation to keep the secret or maintain the
the deed of false testimorpArt. 115 para. confideriial nature (for instance the
(1) of the Criminal Procedure Coldt is  obligaion to incriminaté.
considered that the lawmaker instituted the False testimony is punished in a more
incompatibility between hie capacity of a severe manner if it is perpetrated by a
party or of a main lawsuit subject within awitness with protected identity or found in
lawsuit and the witness capagcity the Witness Protection Progranby an
consideing that since the parties or main undercoverinvestigator,by a person who
lawsuit subjects can be heard in suclprepares an expert appraisal report or by an
capacity, and their statementonstitie interpreer. The reason for aggravation in
evidentiary meanghe accumiation o the relation to the capacity of the active subject
capacity ofparty or main lawsuit subject and refers to the special position of such asper
of the witness capacity cannot be justified in the criminal lawsuijtbased on relationsf
If a person loses the capacity party or trust (in case of the undercover investigator,
main lawsuisuljectwithin the lawsuitsuch expert orinterpreer, who arespecialgts in
person may be heard as a witness certain fields and must assist the court of law
According to Art.117 of the Crimhal in the process of finding the truth and
Procedure Codehe following persons shall serving justice). i the case of protected
have the right to refuse to be heard as witnesses the additional effort of the
witness: the spouse, direascendnts and judicial bodies to ensure their protection in
descendnts, as well as the siblings of the exchange for their testimonjpustifies the
suspect or of the defendant, and the persomggravaion of the punishment in case the
who were the spouses of thgspetor of the trust in theirbona fideis breached.
defendant. nstead if the abovementioned The witness with a proteatédentity is
persons agree to make statemerttse the threatened witnessccording to Art125
provisions regar di ndftha GriminalWioteduse Codm sefatior i ght s
and obligations shall be applicable to suctio whom any of the protection measures
persons. provided under Art126 para.(1) lettersc)
According to Art.116 para.(3) of the andd) of the Criminal Procedure Code was
Criminal Procedure Codehose facts or taken. Thus if there is ay reasonable
circumstances whosgecretor confidential suspicion that the life, bodilyintegrity,
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freedom assets omprofessional activity of  activities in view of ensuring national

the witness or of asesdynchnealso bef useédhas unddrcbvere s s ¢

family might be endangered as a result of thewvestigators The authorization to use
data provided by such witness to the judicialindercwer investigatos may be issued by the
bodies or as a regudf his/her statementsn  prosecutor under the conditions of Ad8para.
relation to the respective person shall b§l) of the Criminal Procedure Code.
ordered the measudd the protection of the Undercoverinvestgatoss can be heard as
data regarding his/her identjtlpy giving to  witnesses within the criminal lawsuit under
such person pseudonynunder which such the same conditions as threatened witnesses.
witness shall sign his/her statement, or by Theobjective side of the crime délse
hearing he respective person in his/hertestimony is realized in terms of theterial
absence by means of audicvideo element by means of two alternative
communication devicesvith distorted voice methods either deceitful statements are
andimage, when the other measures are notnade, or not everything that is known about
sufficient the essential circumstances in a case in
The witness found in the Witnesswhichwitnesses are heaisitold, and we are
Protection Programis subject to the dealing with a manifestdon liable to
regulations of the Witess Protection Laliv  mislead judicial bodies
The Witnessd Preppdesc t i 0So, inPthie diggtrcasey we are dealing
the specific activites conducted by the with an actionin which case the witness,
National Office for Witness Protectiowith  expert or interpreer makes deceitful
the support of the central and local publicstatementswhile, in the secod casewe are
administration authoritie$or the purpose of dealing with the situation when not
protecting thelife, bodily integrity and everything that is known about the essential
health of the persons who obtained theircumstances for the judicial case is told
capacity of protected witnessasder the The normative method which is of
conditions provided by the lawThe interest for this study ifthe witneskis not
protected witness is the witness, theelling everything that she km@d, which
members of the wit meahs @anifesting eticence aas thr as h e
persons close to the witness, wlae what s/he stated is concerned keeping

included in the VYuidt, tencealifg all Brrpartt o€ whitithe n
Program according to the provisions of the witness knows. Keeping quiet must refer
law. to something that was known to the

According to Art.148of the Criminal  witness, and not what the witness might
Procedure Codeundercoverinvestigatos have knowr®.

are operative agents of the judicial polibe A criminal significance shall be
the case of investigating crimes again attached only to that omission liable to

national security and crimestefrorism,the  mjsjiead the judicial body: ! PAOOI 1

operatie agents of the State bodies whichefysal to testify is not the equivalent of
conduct, under the Iaw information the omission in terms of attitude, which

4Law na 682/2002on the witness prettion published in The Official Journal n864of Decembe@8, 2002,
as subsequently amended and supplemented

A Dobrinoiu, . Pascu, M. A. Hot ca, C. Ptun, .
op.cit, p. 249

V. Dongorozand dhers op. cit, vol. IV, p. 182183, p. 183.
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can be the manifestation of the material since she was not expressly asked whether

element of a &lse testimony’ the defendant was in the same locality as she
The statements oromissions of a was at the time when the crime was

witness must refer to essential perpetrated and neither did she state that the

circumstances defendant would not have left thecality in
Essertial circumstances must the mentioned peribof time®.
represent thossituaions and circumstances If,  through  his/her  deceitful

which refer to the main fact of the casad statements, the witse tries to avoid that
not to any adjacent issues which aret nohis/her criminal liability be entailgdsuch
related therefo Therefore, the following fact no longeconstitues a crimgaccording
can, for instance, be consideredto Art. 1180f the Criminal Procedure Code
circumstances essential to the casiee the witness has the right to not accuse
constitutiveelemerts and the mitigating or oneself. A contray solution is considered to
aggravatingircumstaees within a criminal lead to theconclusion that the obligation of
lawsuit the de factogrounds in case of a selfincrimination is incumbent on those
divorce lawsuit in the civil fieldas well as persons who committed a crime, which
the other evidentiary facts which may servesonclwsion cannot be accepted as long as the
to the solving of a case and to the finding opbligation to inform on crimes perpetrated
the truth. by other persons exists only in the cases in
The essential character must bewhich thelaw expressly provides $b
determined in accordance with the object of
the ew_den_ce n .the sense that itis 2. Issues Specific to the Crime of
conclusive in relation to the charge brough}:alse Testimon
against the defendant or in relation to any y
other issue liable to influence the Constanly, in the doctrine and in the
defendant s cr i mi na ludidial prdciid, ithe yissue is raised to
The realization of thenaterial element establish whether the crime of false
of the crimerequires that the witness shouldtestimony may be perpetrated from an
have beenasked by the authorized bodyobjective point of viev is the refusal to make
(or 0 s e c ut ocoudt sf law,étd.)dr bye statementsdic!], namely the maintenance of
the lawsuit parties or by the main lawsuitpassivity given that the crime of false
subjects with regard to the essentiatestimony is a crime which implies
circumstancesThus in the judicial practice perpetration in all the casés
it was decided that the fact that the defendant ~ With respect to this issuthe specialty
dechred that she was in anothecality for ~ doctrinetraditionaly differentiates between
a certain period of time together with herthe normative assumptionii the witnesp
husband, charged with the perpetration of doesnot declae all that s/he knowsand the
crime during the same period of time, doedactual assumption toefuse to make any
not represent a crime of false testimpnystatements

V. Dobrinoiu, . Pascu, M. A. Hot c a, C. Ptun, . Chi
op.cit.,p. 249

8ldem

9 HCCJ Criminal SectionDedsion no. 5430/2004in RDPno. 4/2005, p. 147.

10y, Dobrinoiu, I. PascuM.A. Hotca,C. P £ ul.nC,h iMHGorunescuN. Neagu,M. Dobrinoiu, M. Sinescu,
op.cit, p. 249

11V, Dongorozand acollective of authorsEx p| i caSi i t eor et i cTeePablishingGloudeu | u i pe
of the Romania\cadeny and C.H. BeckPublishing House, Buchare&003, p. 159.

LESIJ NOXXVI, VOL.1/2019



120 Lex ET Scientia International Journal

Thus a doctrinariaropinion indicates representing a bona fide exercise of the
that A ficriminal significance shall be right to not incriminate oneself.
attached only to that ons®n liable to In the same respectthe specialty
mi sl ead the judici allterbtwet yndicatds ha fiTheo pridilage r e f U ¢
to testify is not the equivalent of the omissiomgainst  selincrimination and  the
in terms of attitude, which can be thedef endant 6s right to k
manifestation of the material element of aguaranteef the right to a fair trial, have
false testimonyln the juridical literature, been examined, after 1993, in several cases
the following opiion to which we adhere on the dockets of the E.C.H.R. (J.B versus
was expressed, that the explicit refusal of &witzerland, 2001, IJL GMR and AKP
person who accepted to testify to answeversus United Kingdom, 2000, Kansal
certain questions has no criminal versus United Kingdom, 2004, Jalloh versus
significance either in the sense of the Germany, 2006, Welexsus Austria, 2004,
provisions of Art. 273 of the Criminal Cdde Allan versus United Kingdom, 2002, Muray
Such an explicit refusatlearly expressed, versus United Kingdom, 1996, Serves versus
is not, as it was stated, liable to mislead thd-rance, 1997), being constantly revealed the
judicial body, but it draws attention to the necessity to prohibit the use of any coercion
necessity of producing new evidence immeans in order to obtain evidence, against

order to find out the truth o t he def dmswehas thefacithat,
The specialtydoctrine often indicates in relation to the autonomous character of
t h athe: witn@ss enjoys the riglo keep t h e noti on of "Acr i mi

quiet and to not contribute in his/her self consideration should be given to the fact that
incrimination, to the extent to which, the witness also enjoys this right to the
through his/her statement, s/he mighextent to which his/her statement might lead
incriminate himself/herself [for instance, in to seltincrimination

the cases in which, as a result of successive  In summarythe pivilege against self
severances, a suspect or a defemtdin the incrimination is aprinciple according to
initial file (the basic file) becomes a witnesswhich the State cannot compebaspecto

in a file severed from the basic file; in suchcoopeate with his/her prosecutors by
capacity, s/he enjoys the right to silence angroviding evidence which miglcriminae

to not incriminate himself/herself with him/her

regard to certain issues which, once Or, under the conditions of heagra
reported, might incrimina him/her in the person having the witness capacisyhect
file in which s/he is being charged]:® to taking an oath and, especially, subject to

Under theseondtions my refusal to the criminal punishment of perpetrating the
make a statement does not have in any caseme of false testimonywith respect to
the purpose of encumbering the service ofacts or circumstances which might
justice but only the purpose that the withesdncriminae him/hey E.CH.R. - in its
should protect his/her lawsit situation, jurisprudencé haselabora¢d the secalled

fitheory of the three difficult choices with

A, Fillnifpraakc,Si uni ¢ o n,The Rublishinh Hopge af the Romanixraderty,iBgchaeest,
1985,p. 56.

BM. Udroiu,Dr e pt penal , CplaBedkRuhlishingpHouse, Bchakest, 2016, p. 256.

14C. Rotaru, A. Trandafir, V. CiocleDr e pt penal , E.H.BeckPablishipgeHouseBucharest | |,
2016, p. 102The author quotes from tleonsideations ofDecision no. 213/2015issued by the High Court of
Cassation amh Justce, consukd athttp://www.scj.ro/1093/Detakijurisprudenta?customQuery%5B0%5D. ey
id&customQuery%5B0%5D.Value=124329
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which the person is fackdaccording to capacity is a capacity won for the case
which it is not natural that the alleged because the person took the oadth the
perpetrator should be asked to choosequivalent of not telling everything s/he
between being punished for his/her refusal tktnowsin connection with essentialemens
cogperate, providing incriminating on which s/he is heaotf.
information to the authorities or lying and Moreover the court considered that:
risking conviction for this reason (cagéeh fii t mat t e existerwe ofthe érime  t h e
versusAustria, 2004) 0. whether the refusal is an explicit refugal

In the recent judicial practice, when the witness expressly declares that s/he
however, it was deemed that the witnessefuses to testify or animplicit refusali
either makes deceitful statementshich when the witnesswithout making any
entails de planothe fact that the witness express referencehooses to keep quiet on
accepts to testify but distorts the truth withcertain matters related to the essential
respect to the essential circumstangethe circumstance®f the case in which s/he is
case in which s/he is heard, case which is ndieing heard ®he agumentinvoked by the
T however applicable in this caudeor does court of law to support this statement is an
not tell everything that /Be knows in argument which adds to the lgw thesense
connection with the facts or with thethatii t cannot be consi der
essential circumstanceghe is asked about of false testimonyin this version would
Not telling everything that s/he knows existonly under the conditions of a partial
means manifesting a reticence as far as hand tacit refusal but also under the
statements are concernekieeping quiet, conditions of atotal and explicit refusal
concealing all or part of what theuthor because it would berson-seng thatthe one
knows!®, who is committing less should perpetrate a

Also, the court considered that, bycrime, while the one who is committing
looking at the factual method of the refusaimore should not be considered as a deceitful
to testify, two distinct situations can be agairwitness
identified The f i r st réfussalto hat Thede argumens, fivhich obviously
have the witness capacityn which case the represent an analogical supplement of
respectie persa refuses to take the oathinterpretdion in malam parteof a ciminal
and to have the witness capaoitya juridical norm reveal, in the opinion of the
hypothesis in which the court deemed thamer i t s court that the wi!t
we cannot be in the presence of the crime ad statement represents the crime of false
false testimony, but eventually in thetestimony
situation of committing a judicial default or When analyzing the constitutive
of any other crimeas applicable elemens of the crime offalse testimony,

The second situation concernd t h ¢hey should start from theason for which
case in which, although the oath was takerthe lawmaker would havieacriminated such
the witness refuses to tell anything about behaviorObviously, such a legal text was
certain essential circumstances about whichncluded in thegroup of crimes against the
s/he is askeul . Against this theoretical service of justice, because it allows the
background, the court considertitht i t h @unishment of antsocial behaviors
total refusal to testify, given that the withesswhereby a circumstance percaivdirectly

15HCCJ,Criminal Division, Senenceno. 363/2017final throughCriminal Decisionno. 13/2018, ot published.
16 HCCJ,Criminal Division, Senéenceno. 363/2017final throughCriminal Decisionno. 13/2018 not published.
71dem
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by a person heard as a withess in a judicidl r e g ar d | e that thmdigh theHadse f
case is presented in a distorted mannetestimony made, the defendant is acting with
Under these conditiongor a crime of false a direct intentioni pursuing to favor a
testimony to exist, there must exist in fact arperpetratofi or with an indirect intentiofi
effort to mislead the body which isi.e. not expressly pursuing to favor the
conducting the hearing perpetrator but accepting the possibility that
Moreover, the existenceof the crime such resultould also occur the same deed
of false testimony requires that the persorwannot meet the materiglemens of two
conducting the hearing of the person havinglistinctcrimes, while only the special crime,
the witness capacityshould have asked that is the false testimony, shall be
specific questions about the circumstancesmaintained 0
that s/he considers being essential. Also in the judicial practice the issue is
The agument made by the court raised whether the crime of favoring the
according to which ipéarpetramramay de commreitted andes ithd
that the crime of false testimony, in thisconditions of a formal concurrence of crimes
version, would exist only under the with the false testimony
conditions of gpattial andtacit refusal but In our opinion, such a juridical
also under the conditions of ®tal and classification of the deed cannot be
explicit refusal because itvould be anon-  acceped since it is in disagreement with the
seng that the one who is committing lessspecific nature of the incrination of the
should perpetrate a crime, while the one whdeed of favoring the perpetratdrhus the
is committing more should not be consideredpecialty doctrine indicates that i T h e
as a deceitful witnesss, in fact erroneous character of general and, therefore
This because the one who is apparentlgubsidiay norm of the crime of favoring the
committing less causerore disturbance in perpetrator entails that, if the assistance
the proces of serving justiceThrough the given takes the form of a fastestimony
effort of making a statement which isonly this latter crime shall be maintain&d.
purposefully ellipticalthe persa heard as a In the same manngin the judicial
witness distorts the real facts and makes theractie it is indicated thatit he cr i
judicial  body have an erroneous favoring the perpetrator has subsidiay
representation of the factuasitugion, nature and it cannot be maintained if there
consideing that such representation isare other specialincriminatons of the
correct The behavior of refusing to make favoring (such as the false testimony or the
another statemerg not specifically covered facilitation of escape It is noted that, in the
by the incriminatiomormunder Art.273of case, there is a special incriminatiffrt.
the Criminal Code 260 of the Criminal Code i the false
Moreover the court highlighted that testimony, so that the crime of favoring the
the crime of fése testimonyconstities a perpetrator and theiime of false testimony
special version of favoring a perpetratorcannot be maintained concomitantly, but
since, in the criminal cases; the falseonly the crime of false testimony can be
testimony can also lead implicitly to the maintainede 19
favoring of the perpetratorUnder these It was correctly considered that the
conditions the court of law indicates relationship between the two crim@amely

8C. Rotaru, A. Trandafir, V. Cioclei, Drept pe#8al
T i mi Koua of AppealCriminal Division Decisionno. 1174/2013 comentdin C.Rotaru, A. Trandafir,
V. Cioclei, Drept penal parteap e c i a | ¢ Publhing Housuchlirest2016, p. 69.
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the favoring of the perpetrator and the falséavoring (such as the false testimony or the
testimay) is a relationship of the typgerre  facilitation of escape
T specis, the testimony being nothing other
than aspecialform of favoring. Under these
conditions  maintaining a  formal
concurrence of crimes between the crime of  Although the crime ofalse testimony
favoring the perpetrator and the falseis one of the incriminations which have
testimony § in complete disagreement withcontinuity in the field of our criminal
the specific nature of the incrimination |egislation, the matters related to such crime
norms included in the Title referring to theare far from being clarifieddn the contrary,
crimes against the service of justice fromthén our opinion, this crime gained new
Criminal Code and does nothing other tharnterpretation and application difficulties
breaching thee bis in idenprinciple. especially by reference to theui®pean
Thus the more recent specialty standardregarding the witness protection,
doctrine indicates thatfi T h earaatehof which witness is also recognized the
generaland therefore subsidiay norm of privilege against selincrimination Under
the crime of favoring the perpetrator entailghese conditionst is obvious that the refusal
that, if the assistance given takes the form ab make a statement in witness capacity,
a false testimony, only this latter crime shallespecially in case the judicial body hears in
be maintained® .n the same manner, the this capacity the very person against whom
judicial practiee indicates thafit h e c rad grigning fcomplaint is submitted, for
favoring the perpetrator has subsidiay instance, should not have any criminal
nature and it cannot be maintained if thergalences.
are other special incriminations of the

Conclusion
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REFLECTING THE RIGHT TO PRIVACY IN THE DECISIONS OF THE
CONSTITUTIONAL COURT OF ROMANIA

Eliza ENE-CORBEANU®

Abstract

The need to protect has deep roots in the history of law. Paradoxically, the more humanity has
endeavored to legislate, thewd® and the lack of real support from those responsible for ensuring
security and peace have increased.

That is how society felt that, besides the internal regulation of privacy, it had to appeal to
international organisationsvhose purpose was to persuastates that they alone could be able to
resist any abusive interference in the individual's privacy.

The Universal Declaration of Human Rights established in 1948 that no man would be the object
of arbitrary interference in his private life, as long asti s legal protection against these intrusions

Article The Right to Privacy written by Samuel Warren and Louis Brandeis, appeared in the
Harvard Law Review, volume 1V, issue 5 of December 15, 1890, is considered to be one of the most
influential essay# the history of American a2 and the right to private life is defined by the authors
as the right to be left alone or the right to lonelirss

The social evolution and the transformations of law have gradually led to an increasing distance
between th initial desideratum that of lonelinessand the real need to ensure a safety and protection
environment for each individual.

Even if at the theoretical level any individual has the right to be left alone, in reality this right is
not necessarily illusry, but rather impossible to be respected in the way we would probably want each
one of us.

Complex threats, from wars, civilmovements, terrorism, to cyber attacks, and the need for strong
nations to dominate, have transformed the right to private fife & promising slogan whenever
interest calls for it, or, worse, have reduced to noticeable dimensions invoking the need for over
protection of the individual by the state.

But what are governments doing in the name of protecting their own citizens%idladg
private life, but they do it under the protection of the law, theyot respect fundamental rights, but
their action appears justified, they restrict liberties and even suppress any intimacy in the name of the
protection of the general good.

Whatdoes ultimately mean private life and how much should the state be interested in protecting it

Of course, the notion itself is ahcompassing, with unspeakable valences and hidden
ramifications throughout our existence.

We have a private life from tlreoment we are born, but others are responsible for it, private is
the home with all its dependencies, private information about the state of health, or personal data, at
work we have the right to intimacy, even a detainee has the right to ensure and héspevate life
in designated spaces and the list can continue.

By making a parallel between private life in the American model and the way it is protected in
European law, a fundamental difference emerges.

" Lawyer (e-mail: elizacorbeanu@yahoo.cdm

1 http://www.un.org/en/universaleclaratiorhumanrights/.

2 Susan E. Gallagheintroduction todThe Right to Privaayby Louis D. Brandeis and Samuel Warren: A Digital
Critical Edition, University of Massachusetts Press, forthcoming.

3 Warren & Brandeis, paragraph 1
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If in American law individual autonomy is tlegpression of absolutism, being the core of the
existence of social rights, Europeans did not think this notion as an independent, stand alone, supreme
relation to the other rights recognized by the individual but as an important, but not exclusive
comporent or outside any limitations or restrictions.

In European law, the balance between the protection of the general interest and the need to
guarantee, within reasonable limits, respect for the right to privacy was maintained.

Although Romania signed the Mearsal Declaration of Human Rights in 1948, the constitutional
right to privacy did not find a distinct regulation either in the 1848 constitution or in 1952 or in 1965.

At present, the Romanian Constitution protects and regulates the right to prieatsdifthe

authorities have the obligation to respect it.

Keywords: the constitutional court of Romania, the right to private life, the right to family life,
unconstitutionality

1. The proper regulation 1.2. The right to privacy in the Civil

Code

11 The nght. to Private Life in the The Civil Code, which entered into
Romanian Consitution force on 1 October 2011, dedicates a whole

Article 26 of the Romanian chapter (Chapter II) of respect for the human
Constitution being and its inherent rights, and in Section

Intimate, family and private life Il deals with respect for the privacy and
1. Public authorities respect and protecdignity of the human person.

their intimate, family and private life. According to Article 71 of the Civil

2. The individual has the right to disposeCode, every pes has the right to respect
of himself if he does not violate the for his private life, just as no one can be
rights and fredoms of othes, public Subjected to any interference in his or her
order or good morals. private, personal or family life, or at home,
Although Article 26 of the residence or correspondence without his

Constitution of Romania recognizes theconsentor without complying with the limits

right to private life with all its valences laid downin Article 75 of the Civil Codé

(intimate, family), it does not define the Particular importance is attached to

notions, for the simple reason that acorrespondence, manuscripts or other

fundamental law daenot have the role of personal documents, as well as to the
limiting the situations that the practiceuld —personal information of a person, which can
generate, leaving the lawyer, the courts, theot be used without its consent or without

doctrine, the freedom to interpret and creat@bserving the limits vided by Article 75

the right. of the Civil Code.

With a wider scope of privacy, Article
58 of the Civil Code speaks about the right

! Article 75 Cinl Code Limits: (1) Do not violate the rights set out in this section, which are permitted by law or
international human rights conventions and pacts to which Romania is a party. (2) The exercise of constitutional
rights and freedoms in good faith and mmpliance with the international covenants and conventions to which
Romania is a party shall not constitute a violation of the rights provided for in this section.
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of personality, giving another valence to thehome, work or other frequented places by
protection we are talking about. causing it a state of fear, shall be punished

Thus, everyone has the right to life, toby imprisonment from 3 to 6 months or by
health, to pysical and psychological fine.
integrity, to dignity, to their own image, to Making telephone calls or
respect for private life, and other such rightcommunications by means of remote
recognized by law. transmissioa  which, by frequency or

Let us say that all these regulationscontent, causes a person to fear, shall be
would be deprived of practical utility, as punished by imprisonment from one month
long as there were no punitive me@si to three months or by a fine if the act does
meant to sanction any violation of the valuesiot constitute a more serious crime .
under the protection of the law. The initiation of criminal proceedings

As superficial as it may seem at firsttakes place at the prelimary complaint of
glance, or because of excessively longhe injured party .
periods in national courts, we can not deny At first sight, the punishments could be
their importance and necessity, because theonsidered ridiculous, but the fact that there
only way to prevent abuse is by imposingwas a concern to regulate this kind of acts
rules and imposing sanctions. denotes an anchoring of the current

Speaking of civil sanctions, the Civil legislation to social transformations and the
Code in Article 252 protects the humanevdution of interhuman relations.
personality by establishing that every Even if the state is the one who
individual has the right to protect theintervenes to sanction, by bringing to
intrinsic values of the human beinguch as account the guilty ones, it remains to the
life, health, physical and mental integrity, victim's discretion if they choose to bring the
dignity, private life, freedom of conscience ,offenders before the law, so that the
scientific, artistic, literary or technical initiation of criminalproceedings only takes
creation. place at the preliminary complaint of the
person injured.

Domicile, as a component of privacy,
is protected in Chapter IV, Article 224, on
Domestic Violence.

We have decided to end with the Intangible access in any way to a
Romanian Penal Codeyhich came into house, room, dependency or enclosure
force in February 2014, precisely because itsormected to the house without the consent
regulations should be, in essence, a steppir@f the person using it or the refusal to leave
stone for potential criminals, and coercionthem at its request shall be punished by
measures get more serious, going as far #@prisonment from 3 months to 2 years or a
affecting the freedom of the guilty personfine. If the act is committed by an armed
and the damage toer property through the person, during the night or by use of lying
imposition of fines or civil damages. qualities, the punishment is imprisonment

In Chapter IV on offenses againstfrom 6 months to 3 years or a fine.
freedom of the person, Article 208 governs The initiation of criminal proceedings
the offense of harassment, according tdéakes place at the preliminary complaint of
which the action of a person who repeatediyhe injured party .
pursues, without right or withou a And in the case of this crime, criminal
legitimate interest, a person or oversees hiability depends on the injuregarty's

1.3. The right to privacy in the
Criminal Code
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decision, but sanctions are more drastic, and 2. Decisions of the Constitutional
there is even an aggravating variant. Court of Romania on the analysis of
A new incrimination in Romanian private life
criminal law is the introduction of Article
226 on the violation of private life.
Although, at first glance, it could be 2'.1' DECISIONZ. no. 1258/2009
considered a reiteration, or even a regardmg . the. admlsspn of the
duplication of other offenses (such as homgncqn§tltutlonallty exception  of the
violence), in fact this offense concerns théarowsmns.of Law no. 298/2008 regarding
attainment of privacy by specific methods,the retention of the data generated or
involving the use of techniques more or |esgrocessgd k.)y the pr_owders of eIectromc
sophisticated surveillance, usingcom_munlcatlon; services for the public or
instruments and mearcapable of intruding public communications networks, as well
a person's private life in a way that isas for the amendment OT the Law no.
sometimes inscrutable. 506/2004 on the processing of pgrsonal
Taking pictures, capturing o data and the protection of privacy in the

recording images, listening with technicalelemronIC communications sector
means, or recording audio are ways to The subject of the exception of
accomplish this type of offense, and theunconstitutionality was Article 1 and Article
disclosure, brodcasting, presentation or 15 of Law no. 298/2008 on the retention of
transmission without right of the sounds,data generated or processed by providers of
conversations or images provided in theublicly available electronic
form of a crime, have the character ofcommunications services or public
aggravating, the limits of punishment beingcommunications networks and amending
increased. Law no. 506/2004 orthe processing of
The fact that even in the case of thipersonal data and the protection of privacy

crime the legiktor left the injured personi n t he el ectronic c¢commun

the right to decide whether the offender wagpublished in the Official Journal of
to be held criminally liable was originally Romania, Part I, no.780 of 21 November
justified as a guarantee that the individual i2008.
free to decide for himself what actions he / Article 1.-A (1) This | aw
she is injuring or not. the obligation for the provide of public
In fact, the practie has shown that the electronic communications networks and
number of cases concerning theservices to retain certain data generated or
investigation of this last crime, for example,processed in the framework of their activity
is low, the victims often choose to remainof providing electronic communications
passive. services, for making them available to the
The reasons why the passive subjectsompetent authorities for use nesearch,
of this crime decide not to denounce thigdiscovery and prosecution of serious crimes.
type of antisocial behavidhat affects their (2) This law applies to the traffic and
right to private life are multiple, starting location data of natural and legal persons as
from the social implications of such anwell as related data necessary to identify the
approach, fear of repression, shame, ogubscriber or the registered user.
simply distrust of force government to stop
these abuses.

2 Text published in the Officialournalof Romania, in force since November 23, 2009
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(3) This law shall not apply tahe publicly available electronic
content of the communication or thecommunications services or public
information consulted during the use of ancommunicéions networks.
electronic communications network. Even if it is remembered that the right

(4) The enforcement of the provisionsto privacy, the secrecy of correspondence
of the present law is done in compliance withand freedom of expression may be restricted
the provisions of the Law no. 677/2001 onor limited, however, any interference must
the protecthn of individuals with regard to be regulated in a clear, predictable and
the processing of personal data and the framambiguous manner.
movement of such data, as subsequently Lastly, the Court reminds the
amended and supplemented, as well as @hportance of the obligation to refrain from
Law no. .506 / 2004 on the processing ofny interference in the exercise of citizens'
personal data and the protection of privacyights and freedoms in the matter of personal
in the electraic communications sector, rights such as the right to intimate and free
with further addit i speechandithe processing of personal data.

Article 15. - AiProvi der s of publ ic
communications networks and providers of 3
publicly available electronic 2.2. DECISION® no. 440 of 8 July

at the2014 on the exception of the

request of the competent authorities, on th nconstitutionality of the provisions of
basis of the authorization issued in -@W no.82 / 2012 on the retention of _data
accordance with the provisions of Article 16'generate_d or proces_sed by the prov_lders
transmit immediately the data retained unde?f public  electronic c_:ommunlcatl_ons
this | aw, except in nq‘l\{\?o%seagd oBtrfe_per(sd?r%oé P“PH%JV' or .
The author of the unconstitutionality avai _abe electronic communication
exception criticized the retention of the data>€'VICES, as well as for the modification

generated oprocessed by the providers 01“"‘nd comple’ging the Law no. 506/2004 on
publicly available electronic the processing of personal data and the

communications  services  or publicpr?;[ﬁgt'gin ?if nprlvacg/ rmngh,irt?l?d{gglcf
communications  networks and  thetOMMmunications sector a ce 0

amendment of the Law no. 506/2004 on th(I,\he Code of Criminal Procedure
processing of personal data and the The subject of the exception of
protection of privacy in the electronic unconstitutionality was the provisions of the
communicatios sector . Law no.82 /2012 on the retention of the data
These regulations, claimed the authogenerated or processed by the providers of
of the exception affect the exercise of theublic electronic communications networks
right to free movement, the right to privateand the providers of publicly avalike
life, private and family life, affect the electronic communications services, as well
secrecy of correspondence and freedom efs for amending and supplementing Law

communications services shall,

speech. no.506 / 2004 on the processing of personal
Regarding the clarity anprecision of data and the protection of privacy in the
the regulations under consideration, theslectronic communications sector,

Constitutional Court has found that they giverepublished in the Official Journal of
rise to abuses in the retention, processinRomania, P |, no. 211 of March 25, 2014,
and use of data stored by providers of

3 Text published in the Officialournalof Romania, in force since September 4, 2014
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and article 152 of the Criminal Procedure In 2012, following the defeat to the
Code: Constitutional Court by Decisidn No.
Article 152 of the Criminal Procedure 1258/2009, a new transposition of Directive
Code: (1) The c r i2006/24 d EC ofi thevEarepean @arltarnentn
authorities, with the prior authorization of and of the Courtof 15 March 2006 on the
the judge of rights and freedoms, mayretention of data generated or processed in
require a providr of public electronic connection with the provision of publicly
communications networks or a provider ofavailable  electronic  communications
publicly available electronic services or of public communications
communications services to transmitnetworks and amending Directive 2002/58 /
retained data under the special law on th&C in the national legislatn, by Law no.82
retention of data generated or processed Wy2012, republished in the Officidburnalof
providers of public electronic Romania, Part |, no.211 of 25 March 2014.
communcations networks and providers of According to the Constitutional Court,
publicly available electronic Law no.82 / 2012 did not bring substantial
communications services other than themodifications to the previous
content of communications where there isinconstitutional law, which provided
reasonable suspicion of an offense; and theidentical solutions ignoring Decision No.
are grounds for believing that the requested258 of October 8, 2069
data constitutes ewihce for the categories A second rejection of the law at the
of offenses provided by the law on theConstitutional Court on July 8, 2014 came
retention of data generated or processed lafter, not long before, even the EU Data
the providers of public electronic Retention Directive 2006/24 /| EC was
communications networks and the providersnvalidated.
of elee tronic communications services for ifWe are awhApel 2004 at
the public. the Court of Justice of the European Union
(2) The judge ofights and freedoms invalidated Data Protection Directive
shall pronounce within 48 hours on the2006/24 / EC from the date on which it was
request of the criminal prosecution bodies tassued, considering that there was a wide
transmit the data, through reasonedanging interference and the seriousness of
conclusion, to the council chamber. the fundamental rights to ngsct for privacy
(3) Providers of public electronic and the protection of personal data, without
communications networks and providers ofkuch an interference being limited to what is
publicly available electronic strictly necessary, it he
communications services who cooperatestates.
with the criminal investigation bodies are Regarding violation of the right to
obliged to keep the secret of the performegbrivacy, the Constitutional Court notes that
operation. A . in terms ofaccess and use of data, the issue
The author of the unconstitutionality of unconstitutionality arises, given the
objection saidhat the criticized texts violate access of the judicial bodies and other state
the constitutional provisions of Article 26 on bodies with attributions in the field of
intimate, family and private life. national security to the stored data.

4 Text published in the Officialournalof Romania, in force since November 23, 2009
5 hitps://eurlex.europa.eu/eli/dir/2006/24/0j

5 https://www.ccr.ro/noutati/ COMUNICATDE-PRES106, 18.09.2014

7 http://unbr.ro/wpcontent/uploads/2014/04/CP140054EN.pdf
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As such, the law does not provide the 2.3. DECISION?® No. 580 of 20 July
safeguards necemy to protect the right to 2016 on the Citizens' Legislative Initiative
intimate, family and private life, the secrecye nt i t | e d “Law on t he

of correspondence and the freedom oRomani an Constitution”

expression of persons whose stored data are

accessed. A(Paragraph 61 . |
This decision has sparked vehemen?mzensm' ative, supported by several non

reactions both from the Romaniangovernmental organizations, Wasdbgnge
Intelligence ~ Service and from  the the content of Article 48 of the Constitution:

representatives of the prosecutor's office ase(IjD rone tshee ?retel ioiserfte?j lrnlarcr)iawes :
going to the assertion that the nationa y 9

security of Romania is jeopardized and th heetvz?aehr: ;ﬁgu(?jts ' cc:fn tgfé:]tiq;algz'sl?rgdtﬁg
criminal investigations can no longer run inraising educatior¥ andp trainina ohitdren
good conditions, because, overwhelmingly 9 9 :

criminal investigations were based on dat §2mir;r;[snn gr?gdilrfiloeniiiit fg; m;er:gmeagﬁg’”
stored by operators. Y 9

On September 18, 2014, thebe established by law. Religious marriage

Constitutional Court of Romania issued ac&" only be celebrated after civil marriage.
statemerft attempting to justify taking the a(3) Children outside the marriage are equal

abovement i oned deci si ger@g? the lawyyith thase | ngﬁa’w

that other Constitutional Courts or European he proposa? was’in

sense: AThe fami |l
Courts e already declared agreed marriage between a man and a
unconstitutional national laws on data 9 9

retention, in this situation with Germany, \;Vr?(;ngzt ngth(:rreﬁtqsu?cljlt)(lar?snudreo?h(teh?ai”s?r?t
Austria, Czech Republic or Bulgaria, with yorp 9,

the same object appearing in the role of th

constitutional courts in other states. On th(?e Ia(I:ne ggerhgggd%;iwggﬁ r?uesstl);end dst?/vith
other hand, as @&ppears from the motivation P P

of the decision establishing thethe phrase between a man and a woman.

unconstitutionality of Law no.82 / 2012, the. The motivation for this ~ citizens

Court does not said unconstitutional datélmt'at've to review the Constitution has

retrieval and  storage  operations income from the fact that in Romania the right

themselves, but only that access to and ustvgor??:;rybgﬁloggzlu%gé’ f:gmathrzasgn\?gﬂs]ei
of data is not accompanieg the necessary In’the iﬁitiators view, the attempt to.
safeguards to ensure the protection of the ' P

abovementioned fundamental rights, inthe Constitution was intended to remove an
particular the fact that the judicial bodies. y

with attributions in the field ofnational interpretation contrary to that of a woman

security have access to these data Withofi‘tnd aATc?tr;ular; aa];arSrI:wyént usedhas started
the judge's authorization. 9

from the definition of the family as it results
from Article 16 of the Universal Declaration

It V@z through this decision that a

f
ing
y

8 https://www.ccr.ro/noutati/COMUNICAIDE-PRES106.
® published in the Officialournalno. 857/2016 M. Of. 857/27 October 2016
10 http://www.cdep.ro/proiecte/2017/100/Z/pl34.pdf
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of Human Rights, namely that of a naturathe role of regulating permissively or
and fundamental element of society. restrictively each state, considering it to be
According to Article 16 (1) of the their absolute attribute to decide ohet
Universal Declaration of Human Rightsdefinition of marriage, civil status, the
adopted by the United Nations Generapossibility of validating a legal union
Assembly on Decembe betwieénsambe do8ples.i men and
women have the right to marry and to found It is worth recalling the Judgment of
a familyo. the Court of Justice of the European Union
Article 12 of the European Conventionof 1 April 2008 in Case €67/06° Tadao
onHumanRightés t at es t hat MarEko v\ersorduegsaast der deutschen
of the law the husband and wife have théihnen, which established more than eleven
right to marry and to found a family undery ear s ago t hat Athe civi
the national law governing the exercise oflerive from it, are matters which are the
this right.o responsibility of the Member States and
Romania remains tributary to the oldCommunity law does not affect that
traditions, and society as a whole is not yetompetence. '
ready to cope with changes in perceptions  The same approactve find in the
rooted centuries in the culturetbfs people. Judgment of 10 May 2011 in Casel@7/08
Romania is still in Europe, a country Jurgen ROmer v Freie und Hansestadt
where the marriage rate is among thédamburd®.
highest, and this is the fear of embracing The Resolution of the United Nations
innovative experiments, decadent for mosHuman Rights Council on Family Protection
and destabilizing for others. of July 3, 2015 defines the family as a
Article 258 (4) of the Civil Code, natural and fundamental group ofcsety
speaking of spoes, describes them as thethat must be essentially protected by the
man and woman united by marridgeand state.
marriage is the freely consented union It must be mentioned some of the
between a man and a woman (Article 259 oarguments of the Constitutional Court in
the Civil Code). Decision 580/2016 because they describe its
Perhaps the large number of citizensoncept of marriage, private life, family life:
who have consented to the Constitutionaih The Cour t hol dsthet hat A
Court's requegb ask the Court to clarify the Constitution enshrines and protects the right
notion of spouses shows precisely thdo marry, and family relationships resulting
traditionalism that I mentioned above andfrom marriage, distinct from the right to
the need to preserve the values that haviamily life / respect for and protection of
remained unaltered or perhaps, was just family life, with a wider legal content
speculated subject of organizations oenshrined and protected by Arti@é of the
political actors inerested in acquiring Const i tution, according
notoriety or image capital. authorities respect and protect the intimate,
Being a sensitive issue at Europearfamily and private life . (2) The individual
level, the European Court of Justice has lefhas the right to dispose of himself if he does

1 https:/iwww.echr.coe.int/Documents/Convention_ RON.pdf

12 (4) For the purposes of this Code, spouses are men and women united by marriage.

3 Repertoriul de j-01757, shptps:lediexeltdpa.eudegaoBtent/RO/TXT/ ?2qid=
1553454942837&uri=CELEX:62006CJ0267

“4CauzaGl 47/ 08, Repert or i w0359 Htpsj/autex. esippa.audegalofttent/ROOTXTL |
/?uri=CELEX:6208CJ0147
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not violate the rights and freedoms of othersgegree of intrusion into the privacy of
publicorderogood mor al s. individuals.

The notion of family life is complex, Also, the lack of clear, precise
including family relationships in fact, regulation would lead, in the Court's view, to
distinct from family relationships resulting an abusive violation of some of the essential
from marriage, the importance of which thefundamental rights in a state of law:
constituent legislator has emphasizedntimate, family and private life and the
distinctly in Article 48 the proten of secrecy of correspondence.
family relationships resulting from marriage
and from the link between parents and

children 2.5. DECISION!® no. 336/2018

concerning the rejection of the

unconstitutionality exception of the

2.4. DECISION'® No.51 of 16 provisions of Article 231 (2) with

February 2016 on the objection of reference to Article 229 (1) lit. b) and d)
unconstitutionality of the provisions of and para. (2) lit. b) the second sentence of

Article 142 (1) of the Code of Criminal the Criminal Code, published in M.Of. of
Procedure Romania, in force since 6 September 2018

The subject of the exception of By the Conclusion of June 1, 2016,
unconstitutionality was the provisions of pronounced in File no. 3.319 / 328/2015, the
Article 142 paragraph (1) of the Code ofTurda District Court notified the
Criminal Pr ocedurtlke, Canstitubonatl i Cout, tercepv hforcdim i
prosecutor enforces the  technicalunconstitutionality of the provisions of
supervision or may order it to be carried outArticle 231 paragrapf (2) with reference to
by the criminal inveigative body or Article 229 (1) letteb) and d) and paragrapf
specialized police officers or other (2) letter b) second sentence of the Criminal
specialized bodies of the stdte Code.

The authors of the exception The exception was invoked by the
considered that Article 1 (5) on thepublic prosecutor in the case odncerning
Romanian State, Article 20 on internationalcriminal liability for committing the offense
human rights treaties, Article 21 on freeof qualified theft, an offense under Article
access to juste, Article 53 on restricting the 228 paragraph (1) in relation to Article 229
exercise of rights or freedoms , as well as thél) letter b) and d) of the Criminal Code.
provisions of Articles 6 and 8 of the The prosecutor requested the change
Convention for the Protection of Humanof legal classification by retaning and the
Rights and Fundamental Freedomsprovisions of Article 229 paragraph (2) letter
concerning the right to a fair trial and theb) of the Criminal Code, in the sense that the
right to respect foprivate and family life. act was also committed by violation of the

As a first conclusion, the Court hasprofessional headquarters of the injured
hel d t hat ortother spectalizexd spersori In the case, one of the defendants
bodi es ofis lackimy insctarityt eréconciled himself wh the injured person.
precision and predictability, as it does not In justifying the objection of
allow the identification of those competentunconstitutionality, the prosecutor, as the
authorities to arry out measures with a high author of the exception, claims in essence

15 Official Journalof Romania no. 190 of 14 March 2016
16 Text published in the Officialournalof Romania, in force since September 6, 2018
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that the provisions of Article 231 (2) of the 2.6. DECISIONY No 498 of 17 July
Criminal Code, which establishes the2018 on the unconstitutionality of the
possibility that the reconciliaih, which provisions of Article 30 (2) and (3) and the

removes the criminal responsibility, alsophr ase “the system of
intervenes in the case of theft theft crimep at i ent file” in Arti

under Article 229 paragraph (1) letter b) ancho.95 / 2006 on health reform
d) and paragraph (2) letter b) second
sentence of the Criminal Code serious
crimes and with a very high impaan
society - violates the constitutional
provisions of Article 1 paragraph (3) on the
rule of law, in which citizens' rights and
freedoms and justice are the highest an
guaranteed values of Article 26 on th
intimate, family and private life of Article 27
(1) on inviolability of domicile, Article 44
() on the right of private property, Article
53 on the restriction of the exercise of certai
rights or freedoms and Article 131 (1),
accor di nglnthegudicidi activity,
the Public Ministry represdsn the general
interests of society and defends the rule
law, as well a citizens' rights and
freedoms.

In paragraph 21 of the aforementione
decision, which has been called upon t
adjudicate on the violation, inter alia, of biecti : titutionalit th
Article 26 of the Constition of Romania on  2>&c¢tion ot - uncastitutionaity, e

regulation contained in Article 280

Intimate, Family and Private Life, it leaves
the legislator's appreciation of the measure aragraph (2) of Law no. 95/2006 on
ealthcare reform is of a general nature,

necessary to protect the social value

invoked by to the author of the exception oﬁNithOUt any guarantee of confidentiality of
unconstitutionality personal data of medical nature, contained in

It also reminds the Constitutional electr_:_)rr]lécv?:zlstherfcrzrgssé d in oublic space
Court in the same paragraph that th P P P

criminal policy of a state is not its attribute(,aby physicians a_md patients gssomaﬂons
have also been invoked, meaning that the

which is a priority of the lawyer according to . : .
prioriies,  opportunity,  frequency  of implementation of the electronic health

violations, gravity and consequences oiecqrds coulq serlo.usly V|olat¢ the intimate,
R amily and private lives of patients, through
antisocial acts. o . !
the posdiility of disclosing personal data of
a medical nature public.
Even the Constitutional Court in its
previous jurisdiction has established that, in
order to ensure respect for privacy and the

The texts invoked in support of the
objection of unconstittionality were Article
1 (5) on the quality of law, Article 26 on
intimate, family and private life, and Article
53 on the restriction of the exercise of
%mdamental rights and freedoms in the
R onstitution of Romania, as well as Article
8 The Convention dr the Protection of
Human Rights and Fundamental Freedoms,
concerning the right to respect for private
rgf\nd family life.

This exception was raised directly by
the People's Advocate, arguing that in the

i

matter of healthcare provision, the legal
nguIation nust not contravene the
c1‘undamental rights provided by article 26 of
the Constitution, according to which the
C{oublic authorities are obliged to respect and
é)rotect the intimate, family and private life .
In the opinion of the author of the

17 Published in the Officialournaino. 650 of July 26, 2018
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confidentiality of medical data, it is Lithuania, paragraph 44, or the judgment of
necessary to limit the aess of persons to 6 June 2013 in Avilkina and others against
such data (see, in this regard, Deci¥idfo  Russia, p.45f
17 of 21 January 2015 and Decisiitmo.440 Paragraph 42 of the decision concludes
of 8 July 2014) with regard to the issue at stake in thbate,

Referring to the violation of the meaning that #Aif the St
individual's  right to privacy, the law a measure in the application of the right
Constitutional Court considered the personato the protection of the health of a person, it
data and the procsisg of this information, is also incumbent on it to protect and
recalling, inter alia, the ca¥ef 4 May 2000 guarantee the confidentiality of information
in Rotaru v. Romania, paragraph 43. medical treatment, througl normative act

The Court recalls a series of judgment®f the same level, respectively by law. ,,
handed down by the European Court of Moreover, the Court uses the syntagm
Human Rights in the area of patientof the legislator's silence, in other words, it
healthcare protection as followgludgment speaks of a passiviiy ensuring minimum
of 17 July 2008 in Case | v. Finland, guarantees that the right to intimate, family
paragraph 36) [Judgmetmlt 17 January 2012 or private life is respcted.
in VaraMaggkaena ?2y. L in thé Coart's view, the introduction of
paragraph 41) (Judgmeaot 17 July 2008 in electronic health records is only an
Case | v. Finland, paragraph 37) (case of lihterference of the state in the intimate,
July 2008 in Case-inland, paragaph 38) family and private life of the individual.
(Judgmentof 17 July 2008 in Case | v Such a lack of concern to ensure
Finland, paragraph 38, Judgment of 25minimum leverage can not be overlooked by
February 1997 in the case of Z. v. Finlandarguments such as the existence of a
paragraph 95, or Judgment of 10 Octobeconstitutional obligation to protect the health
2006, pronounced in the LL case againsdf  the individual, because its
France, par.44]. (Judgment of 6 June 2013 iaccomplishment must not violate other
Avilkina and Others v. Russia, paragraptrights, as laid down in the Constitution.
45) (Judgmenof 25 February 1997 in the It was therefore found that although
case of Z. v. Finland, paragraph 95). the legal interference in the lgwovided for

All the arguments that we find in this in Article 26 of the Constitution may have a
decision are based on a comparative analysisgitimate purpose (protecting the health of
of the case law of the European Court of person by ordering his medical history and
Human Rightson the violation of Article 8 holding it by a state authority), it is
of the Convention, concluding that theappropriate and necessary for the purpose
disclosure of medical data can seriouslydoes not maintain a faipalance between
affect the person's family and private life,competing interests, namely the public
such as and its social and employmeninterest in public health, the interest of the
situation by exposing it to public atrocitiesperson in protecting his or her health, and the
and the risk of stracization (Judgment of 17 interest of the person in protecting his
January 2012 -Mang Y air eqmpaatd, farkilp dnd mivate life.

18 Text published in the Officialournal of Romania, in force since January 30, 2015

19 Text published in the Officialournalof Romania, in force since September 4, 2014

20 Text published in the Officialournal of Romania, in force since 11 January 2001

2 http://healthrights.org/index. phizop/item/cas@f-varapnickait%C4%9ma%C5%BEylien%C4%9V-
lithuania2012

2 https://www.globalhealthrights.org/healtbpics/hospitals/avilkinandothersv-russia/
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2.7. DECISION® no91 of 28 ci t i ineAntisl® 3 let f) of Law no
February 2018 on the objection of 51/1991.
unconstitutionality of the provisions of In paragraph 79 of the Decision, the
article 3, article 10, article 11, paragraph Constitutional Court recalls the Joint
1, letter d) and article 13 of the Law no.51 Opinion of the Venice Commission and the
/ 1991 on the national security of Humen Rights Directorate, citing a passage
Romania, as well as the provisions of that we consider relevant and exposing it
article 13 from Law no.51 / 1991 on the exactlyfil n t he Law on the FI
national security of Romania, in the form the Service, the mandate given to this
prior to the amendment by the Law Service by Article 7 requires defending
no.255 / 2013 for the implementation of agai nst actions t hat
the Law no. 135/2010 on the Criminal constitutional rigts and freedoms of
Procedure Code and for the modification ci ti zens and endanger th
and completion of some normative acts attacks against senior officials, etc.
containing provisions criminal  Undoubtedly, both situations can be
proceedings considered to be clear criminal matters and
. . not just a legitimate aim to protect national
The  subject of the exception  of security. Therefore, theirse in these cases,

unconstitutionality constituted the ~ o -
- ) with no specific safeguards for criminal
provisions of Articles 3, 10, 11 and 13 Of'nvestigations and trials, can be justified

e e ot secuty o1y 1 f the phrase fand
' tated is read literally

g?lovli_gévn Sno(.)f Ziillig 13i3as(l)vfe"th28 st:r(ra]e when the threat affgcts dgmocratic order, in
normative act, in the formin force at the timeOther wprds, whgnt Is sufficiently concrete
of notification’to the Constitutional Court. and serious that it b(_ecomes a matter.that can
It was argued that the texts of thetome to the attentlon. of the Sgrwce. Eor
example, the Swedish Security Police

abovgmgnﬂoned a.rt|.cles contre}dmt t.hemandate includes investigating attacks and
constitutional provisions contained in

. . ., threats directed against the high dignitaries
Artlcle 1 parggraph ®), _accordmg to WhICh’(when they aéfct democratic order), as well
in  Romania, compliance with the

o . - as actions that undermine the exercise of
Constitution, its supremacy and the law is

mandatory, Article 21 paragraph (3) cons’;itutional rights o_f citizens. This Iat'ger
according 'Eo which the partieght to a fair ’fun_ctlon has_the reIatngy harrow meaning
trial and the settlement of cases within of mve_stlgatmg the activities (.)f organlze_d

; : C %xtremist groups that are hostile to certain
reasonale time, Article 26 on intimate,

family and private life, Article 28 on the groups of citizens or residents, for example

confidentiality of correspondence andOfaGer tain ethnicod56ig
. o *~ ~of 2 April 2014, paragraph 27, CDAD
Article 53 on the restriction of the exerC|se(2014) 009]
of rights or freedoms. In essénce in analyzing the provisions
This decision is relevant from the point '

of view of the Court's analysis the phrase criticized by the author of the objection of

iseriously under mi nunconstltun{)nﬁHéy, th? Cour_h b{dﬂleld that

"thelalk of dlelrFules pr'ovﬁ:hng informadioh d
fundamental freedoms of Romanian - o
on the circumstances and conditions under

which national security authorities are

5
>

2 Published in the Officialournalof Romania no. 348 of April 20, 2018
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empowered to resort to the technicakdapted their legislation so that they can
supervision measure is violation ofprovide effective protection of the right to
fundamental rights, essential in a staténtimate, family and private life as regards
governed by the rule of law, concerninghomosexual couples.

intimate, family and private life and the It reminds the Court that thirteen
secrecy of correspondence. Member States of the European Union
Thus, t he sefqobstyaemgnizedi samsex marriage: the

undermines the fundamental rights andKingdom of the Netherlands, the Kingdom
freedoms of R oconéaimed a of Badgium,i tkeekingddm of Spain, the
in article 3, letter f) of Law no. 51/199dn Kingdom of Sweden, the Portuguese
Romania's national security violates theRepublic, the Kingdom of Denmark, the
constitutional provisions contained in articleFrench Republic, the United Kingdom of
1 paragraph (5) which enshrines theGreat Britain and Northern Ireland The
principle of legality , Article 26 on private United Kingdom (with the exception of
life and Article 53 governing the conditions Northern Ireland), the Grand Dy of
for the restriction of the exercisé certain Luxembourg, Ireland, the Republic of
rights or freedoms. Finland, the Federal Republic of Germany
and the Republic of Malta and Austria,
which by the Austrian Constitutional Court
of 4 December 2017 (G 2589 / 20179)
unconstitutionality of the provisions of the provisions of the Civil Code limiting the

; o right to marriage to heterosexual couples,
Article 277 (2) and (4) of the Civil Code and furthermore stated that without the

The subject of the exception of intervention of the legislator before that

unconstitutionality was the provisions ofdate, same&ex marriage would be possible
Article 277 (2) and (4) of the Civil Code, from 1 January 2019.

2.8. DECISION?* No 534 of 18 July
2018 on the objection of

republished in the Official Journal of In the Czech Republic, the Republic of
Romania, Part |, no.409 of 10 June 2011Estonia, the Hellenic Republitie Republic
according to which: of Croatia, the Italian Republic, the Republic

i(2) Marriages b eof@wreshiHupgary, heRegublio df Austtiae
same sex concluded or contracted abroaand the Republic of Slovenia, there is the
either by Romanian citizens or by foreignnotion of registered partnership or civil
citizens are not recognized in Romania. [...Jpartnership for homosexual couples, which,

(4) The legal provisions regarding thealthough distinct fronmarriage, recognizes,
free movement on the territory of Romaniahowever, a series of rights similar to those
of the citizens of the Member States of thalerived from the marriage between a man
European Union and the Europearand a woman.

Economic Area remai n &Stpigsisucle as iangda, iNewZgaland, n
the author's opion, these texts represent aSouth Africa, Argentina, Uruguay or Brazil
violation of the right to intimate, family and authorize sameex marriage by law, and
private life, the criterion of sexual others, through Mxican judgments
orientation. (Supeme Court Supreme Court ruling.n

By doing a comparative analysis, thel55/2015 June 3, 2015), the United St&tes
Constitutional Court lists the states that havéSupreme Court ruling of June 26, 2015,

2 published irthe Official Journalof Romania. no. 842 of 3 October 2018
% https://supreme.justia.com/cases/federal/us/5 76564
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fiObergefell et al . 2B04/88y with ,the BostrState's oorrelativ® h i o
Department of Health, et al.,, 576 U.S.obligation to facilitate entry and stay, even if
(2015), Colombia (Constitutional @a the host State does not recognize same
judgment SU214/16 of 28 April 2016, Case marriages or provides for any alternative
T 4167863 AC) Taiwatt (judgment of the form of recognition legapartnerships such
Constitutional Court of the Republic of as registered partnerships?
China (Taiwan) of 24 May 2017, J.Y. 4. If the answer to the third question is
Interpretation N ° 748, on Consolidatedin the affirmative, then Articles 3 (2) and 7
Claims of HueiTai-12674 and Huelai- (2) of Directive 2004/38, read in conjunction
12771]. with Articles 7, 9, 21 and 45 of the Charter,

It is important that the comparative require the host Member Stagrant the right
analysis which the Court made in theto reside in its territory for more than three
decision, because it led to the suspension ofonths to a samsex spouse of a European
the judgment and to the lodging of a requestitizen#
to the Court of Justice of the European The reasons justifying this move were
Union for a preliminary riing on the that Romania, together with the Republic of
following questions Bulgaria, the Republic of Latvia, the

'(1)' Husband 'in Article 2 (2) (a) of Republic of Lithuaia, the Republic of
Directive 2004/38, in conjunction with Poland and the Slovak Republic, are the only
Articles 7, 9, 21 and 45 of the Charter,Member States of the European Union
includes the samsex spouse of anenofa  which do not offer any form of formal and
European citizen with whom the citizen hadegal recognition of the established couple
legally married under the law of a Memberrelationships between the same sex.
State ¢ther than the host State? By Judgment of 5 June 2018 in @&s

2. If the answer to the first question isC-673/16, the Court of Justice of the
in the affirmative, Articles 3 (1) and 7 (2) (3) European  Union  (Grand = Chamber)
of Directive 2004/38, read in conjunctionanswered in the affirmative the first two
with Articles 7, 9, 21 and 45 of the Charter,questions.
require the Member State host country to Relevant is paragraph 36 of the
grant a reidence permit in its territory for judgment, according to which a Member
more than 3 months to a saisex spouse of State can not rely on its national law to
a European citizen? oppose the recogitih on its territory, solely

3. If the answer to the first question isfor the purposes of granting a right of
in the negative, the sansex spouse from a residence to a thirdountry national, of the
nonMember State of a European citizenmarriage entered into by a citizen of the
with whom the citizen has legglilmarried same sex in another Member State in
under the law of a Member State other thamccordance with the law of the latter State.
the host State may be ‘'any other family It has thus beenstablished that the
member ..." within the meaning of Article 3relationship of a samsex couple is
(2) (a) of Directive 2004/38 or 'the partherci r cumscri bed to the n
with whom the Union citizen has a duyand #Afamily 1|ifeod, wi t
substantiated, lasting relationshigthin the the relationships established between
meaning of Article 3 (2) (b) of Directive persons of different sex .

ot
h

% http:/Mmww.loc.gov/law/foreigmews/article/taiwaitonstitutionaicourtrulessamesexmarriageprohibition -
unconstitutional/.
27 httpy/curia.europa.euljuris/liste.jsf?num=673/16

LESIJ NOXXVI, VOL.1/2019



138 Lex ET Scientia International Journal

In those circumstances, the State is Regarding the jurisprudence of the
bound to ensure the protection of bothCourt so far, we can note that, ins it
categories of relations by virtue of respectecisions, the Court has often replaced the
for the fundamental right to private andpassivity of the legislature or the
family life guaranteed by Article 7 of the parliament's refusal to regulate in
Charter of Fundamental Rights of theaccordance with the fundamental principles
European Union by Article 8 of the found in the international treaties Romania
European Convention fahe Protection of adhered to, increased attention to the
Human Rights and Freedoms Fundamentalecessity tocomply with the Romanian
and Article 26 of the Romanian Constitutionlegislation with the European one.
(paragraph 41). Not long ago, the Constitutional Court
had to respond to challenges that generated
social, sometimes institutional, discontent,
but it is precisely its role to restore the

This article aimed to draw attention tobalance and supremacy the Constitution
the relevant decisions of the Constitutionaby reconciling the law with the fundamental
Court of Romania regarding the right t law.
privacy, the evolution of its approach in the The border between law and politics is
case law of the Court, and the need to bring fragile one, and here the role of the
the legislation subject to constitutionalConstitutional Court intervenes through
review into conformity with the Court's actions designed to defeat any attempt to
rulings. distort the purpose of law so as to remind

the lawmaker that its role is to pass laws
respecting fundamental rights of citizens.

3. Conclusions
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THE INFLUENCE OF ARTIFICIAL INTELLIGENCE ON CRIMINAL
LIABILITY

Maxim DOBRINOIU *

Abstract

The nowadays deployment oftificial Intelligence (Al) and its expected relatively rapid
integration into various instances of the seeimnomic or governmental life (e.g. household, health,
industry, trade and so on) represent a great development opportunity for every natioh aasaney
element for the evolution of the mankind. The elements of Al have already started to take over certain
humantype workouts or tasks, while it will take not so long until they will almost completely replace
individuals in performing their jobsand thus evolve from the status of simple tools to the status of
fel ectronic personso or even subj ect-domiodted | aw.
world, the Aldriven entities may either be in compliance or a conflict relationship withativeahd
the society protected by the law, especially when a loss, a damage or a casualty occurs. The article
aims at studying the electronic personsd behavi
further treat the elements of Al as liableadwst the law, in general, and criminal law, in particular.

Keywords: Artificial Intelligence, criminal law, criminal liability, electronic person

proved to be fireal 6, to
1. The concept of artificial significant parbf our socieeconomic life.
intelligence and its impact on social life It is worth understanding, in a first
phase, wh a't really meal
At the European level, the termy n 4 Ai nt el | enceo. Wh

faificial intelligenges (S ' WaSTSEP: VB
referred to as Nfsystems cBB?t oqqsgzbﬂﬂéthi

intelligent behavior by analyzing their g 1t e | i g e ngt ¢hé folbveng a t
environment and taking actioiisvith some o a ni n gs: it he abilit.y
degree of autonomy to achieve specific ,ngerstand or to deal with new or trying
goal so. situationso, fAthe skill
From its already far deployment ing o ability t o apply

areas ke: medicine, transportation, ;4 n i pul ate one6s enviroc
industry, agriculture, military, public order,
Cybersecurity, clieninteraction,
technology research and improvement,
Internet of Thingg loT and so on, the Al

"Associate Professor, Facul t y BusHarest (emaibfficB@ecrone.fga e Ti t ul

1 See the Communication from the Commission to the European Parliament, the European Coundcihdie C
the European Economic and Social Committee and the Committee of the RAdifin®| Intelligence for Europge
COM (2018) 237 final, Brussels, 25.04.2018.

2 The Cambridge Dictionary, availablettps://dictionary.cambridge.org/dictionary/enpliartificial, accessed
25.04.2019.
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abstractly as measured by objectveexperts came to thehe <con

criter . a0 | egal responsibility ari
Other authorsdefine Al as artificially harmful action becomes a crucial isgife

developed intelligence, which is, to some In terms of liability, the same EU legal

extent, correct and logic. document (mentioned abov

It is pretty much obvious that Al was most autonomous robots are, the less they
created as an alternative to humans, a crafte@dn be considered simple tools in the hands
machine with embedded learning andof other actors (such as thmanufacturer, the
analysis capabil¢s, mastered to complyowner , the wuser, etc.)o
with realtlife situations and to perform, as fimakes the ordinary rules of liability
much as accurately possible, the tasks andsufficient and calls for new rules which
works once done by men. Thus, thefocus on how the machine can be héld
combined above definitions may concludepartly or entirelyi responsible for its acts or

that an element of Al could be perceiveda® mi ssi ons o, whi | e filas a

a unnatural product desigd with human becomes more and more urgent to address

like form of intelligence. the furdamental question of whether robots
However, as written in the preambleofs houl d poses a | egal sta

the Montreal Declaration for a Responsible Another interesting point driven to the
Development of Artificial Inteligence at t enti on of the EU Par|l
(2018), Al poses a major ethical challengeon L e g al Af fairs is that
and social risks, with intelligent machinesraises the question of their nature in the light

that can restrict the choices of individuals of the existiry legal categories of whether

and groups, lower living standards, disrupthey should be regarded as natural persons,

the organization of labor and the job marketanimals or objects or whether a new

influence politics, clash with fundamental category should be created, with its own

rights, exacerbate social and economispecific features and implications as regards
inequalities, and affect ecosystems, thé¢he attributions of rights and duties,

climate and the environme#t. including liabil t & o .
The evolution of Altype entities (such It seems to be commonly agreed at the
as robots) conducted in time to theEur opean | evel t hat At he

development of autonomous and evetiability cover cases where the cause of the

cognitive feature§ such as the abilityto r obot 6s act or omi ssion
learn from experiences and take independeit specific human agent such as the
decisions, thus evolving them neo and manufacturer, the owner or the user and

more to agents that interact with their

environment and are able to alter it

significantly. That 6s why t he European

8 The MerriamWebster Dictionary, available dittps://www.merriamvebster.com/dictionary/intelligence
accessed on 25.04.2019.

4 Stuart Russell, Peter Norvingtificial Intelligence: A Modern Approac8rd edn, NJ Preite Hall 2009 p. 4-5.

5 https://docs.wixstatic.com/ugd/ebc3a3_c5c1c196fc164756afb92466c081d7ae.pdf

6 See the Committee on Legal Affairs Draft Report with recommendations to the Commission on Civil Law
Rules on Robotics 2015/2103 (INL) available Ritp:/www.europarl.europa.eu/sides/getDoc.do?pubRef=
/IEP/INONSGML%2BCOMPARL%2BP$582.443%2B01%2BDOC%2BPDF%2BV0//EN

7 Ibidem pct S on Liability.

8 Ibidem pct T on Liability.
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where that the agent could have foreseenardr i mi n al behavior, and

avoided the r obo% 6s mbra nwlfemént ithoerhnatiing acrinie).
Among other significant aspects, the In the larg majority of the national
experts calls on the European Commissiorgriminal systems, one of the most important
when carrying out an impact assessment aflements of a crime imens red the mental
its future legislative instrument, to exploreelement? which drives a person to commit a
the inplications of all legal solutions related crime or to trespass a legal provision.
to the Al entities (robots), by far the most As all the legal practitioners know, that
i mportant one b ei n quilty rird of@ culpeitaconsisisnof tlrde
specific legal status for robots, so that atlifferent forms: the intent (with its sub
least the most sophisticated autonomousategories: direct interit when the person
robots could be established as having théoresees the result of his actions and pursue
status of electronic persons with specific that result,and oblique inteni when the
rights and obligations, e, and pempgnforeseas the result of his actions, and,
electronic personality to cases where robot&hile not pursuing that result, only accepts
make smart autonomous decisions othe occurrence of that result), the guilt (with
otherwise interact with third parties its subcategories: recklessnesswhen the
independentl yo. person foresees that a particular result may
Some authofd developed a scale of occur and further acts without taking care
Al, based on different forms of intelligence whether that result happens or naid
they poses and the implication of humansgriminal negligencé when the person does
such as: level 17 Al with human not foresee the result of his actions while he
supervision, level 2 Al with deterministic could or should have foresee it), and the
autonomy, level 3 machine learningype overt intent.
Al, and level 41 multi agents systems Al. From the Romanian legislation
perspective, the guilt or the moral
responsibility (involvement) of the pens
who commit a crime is a subjective process
consisting of two factors: the consciousness
A crime is the only legal ground for the and the will*®
criminal liability. For a crime to be indicted In what regards the consciousness, the
to a specific person (individual or legal), culprit has the representation of his actions,
certain elements must exist, such as: a legaf the conditions he acts in, and of the causal
provision (depicting the offence), therelationbetweeh he cul prit 6s
commissionof one or several material actsand the result. In his mind there comes the
(actus reuy the mental stater(ens repof idea of committing the crime and,
the person charged with that offence, thdurthermore, the deliberation of the reasons

2. Doctrine views on Criminal
Liability

unjustifiabl e g r o u nMy hefhewever, shhugd conprit the asimed s

® Ibidem pct U on Liability.

10 Ibidem pct 31, p. 11.

1 lkenga Oraegbunam, Uguru Uy, Artificial Intelligence Entities and Criminal Liability: A Nigerian
Jurisprudential Diagnosisin African Journal of Criminal Law and Jurisprudence, no. 2, 2018.

12 Malice aforethought (US Criminal Code).

1BV, PascaCriminal Law. General Part2 edition, Universuluridic Publishing House, Bucharest, 2014, p. 156
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At the end of this process, the culprit takedrue forms of intelligence (or a humdmased
the decisiond commit the crimé? or humantype intelligence), replacing
In what regards the will, the culprit human judgement, also think independently
moves from the mental state to the physicahnd act for itself.
state of his actions, thus mobilizing his As we all know, nowadays, in law, a
energies (at his disposal) towards realizingpersonis identified asindividual (human)
the external behavioral acts. This will comegerson andegal person, both hawyg certain
to be very importantbecause the person,degrees of liability when involved in any
being in full control of its actions and way in the commission of a crime.
without any (internal or external) constraints Different authors identified some
(physical or moral), has a free andparticular aspects that shape the elements of
unconditioned determination to act in theAl, and play a significant role in explaining
desired manner, thus to also commit a crimehe difficulties of assessing the criminal
These above analyzedcfars are | i abi |l ity share bet ween
entirely acknowledged and fully recognizedp er sono and the fAnatur al
as being humarelated. They are specific to are: increasing autonorfy(that meaning a
any individual, whose conscience and willdecreasing  control  from  humans),
are not affected in any way by variousunpredictability’ (meaning Al lacks of
forces, and there is no clue that they may beognition may lead to reactions totally
associated with any form of nfsioe, even different than huma like), and
world class high performance computersunaccountabilit}® (while not applied with
run with the most advanced pieces ofegal personality, Al elements cannot be
software and applications. held responsible for their harmful actions).
In order to analyze the actual and real
involvement of an Al entity in committing a
el ectr oliheitisfir& hedd®d'toalify th8 role of
different other actors in thaingor undoing
The humadevel Al seems to be the (action or inactiori meaningactus reu¥®.
next generation of Al, capable of performingAnd her e the HfAusero, t he
almast all the intellectual tasks an individualt h e Aproducer o of t he A
can do, and also to have feelings (worriesmportant role in a respective criminal
angers, happiness or maybe love) and tvestigation, as beingh¢ humans behind
control them through autonomous humanthe machine, thus firstly questionable about
like behavior. Man¥? believes that it is a the conditions the Al entity acted upon, the
guestion of time until the Al will become a software they designed and implemented
into the machine, and the computer

3. From
active subject of a crime

14V, Dobrinoiu and colabThe New Criminal Code Commented. General Paftedition, Universul Juridic
Publishing House, Bucharest, 2016, p. 134.

15 Karel Nedbélek;The Future Inclusion foCriminal Liability of the Robots and Atrtificial Intelligence in the
Czech RepublidParadigm of Law and Public Administration, Interregional Academy for Personnel Management,
Ukraine, 2018, available attp://maup.com.ua/assets/files/expert/Hiktare-inclusionof-criminal.pdf

6 Ryan Calo, Robotics and the Lessons of Cyberlaw, California Law Review, 2015, p. 532

17 Sherer M Regulating Artificial Intelligence Systems: Risks, Challenges, Competencies and Strategies (2016)
Harvard Journal of Law and @enology, p. 353

18 Mireille Hildebrandt,Cr i mi nal Liability and ASmarto Environment:
Philosophical Foundations of Criminal La{@011), p. 506

19 Weaver J FRobots Are People Too: How Siri, Google Car and Atrtificiztelligence WillForce Us to
Change Our Law§2014)
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instructions they performed on it or even theelements should be liable only for their own
omission to intervene whendi are noticed actions or inactions (behavior), and not for
about the Al element acting wrongfully, those initially attributed to certain
harming an individual or damaging goods. individuals.

When it comes to autonomous agents There is an idea that a possible solution
or machine learning, the real problem is thevould be a system enforcing Al criminal
way they actual l y lalilityeithin @systemfthat@aaoepts oriy ¢he
environment or from their own experiencesactus reugondition when assessing a crime,
With little or even no human control of the but this seems to be unacceptable from the
learning process (in the future), we will havegeneral principgs of the criminal law. We
to deal with unpredictable entities, whichagree with the opinion that such a case, when
may turn harmful or at least unlawful in mens reas excluded, would be similar to the

performing their actions. involuntary acts that excludes criminal
The doctrine is still reluctant to clearly liability at all.
attribute theresponsibility of committing a In one of his remarkable articles on

crime entirely to the Al element, and ratherthis subject, an auth®r envisaged three

prefers to identify a human being as thanodels of liability concerning the Al

offenderi the main actor liable (see theentities, that can be considered separately of

Auser o, the Asuper vincanjunttiom(for betterdiabifitypsoluiahs).c e r 0

the Al element). 1) Perpetratiofvia-Another  Liability
According to some authdfs fi t Nodel, 2) NaturalProbableConsequence

harm from the act or lsiabilitybMotleh \ando3) Dirgabd diabilityn o t

occur immediately, but it may occur in theModel.

future when the Al a ¢ tWe agree withitHe euthbrtthatein thea u n c

or use of any Al somewhat presupposes first model, when a crime involves an Al

duty of control and supervision over the Alentity, this Al entity should be regarded as

and its actionso. Aii nnocent agadongadangsl i ke
On the other hand, other &ots$! theory), thus mere an instrument in the

believe that Al criminal liability requires commission of that crime, and not an active

legal personhood for the Als, and that wouldprincipal or secondary) participant. In this

be similar to corporate criminal liability that case, due to the lack wfens reaf the actual

some legal systems are recognizing. Andperpetrator, the criminal charge will always

therefore, legal personhood for Al ispursue the producer, the programmer or the

consequently a question whethesAhould enduser of that particular Al entity.

have rights and duties in accordance withthe  The second model addresses the cases

law. oft he fiforeseeabl e offer
Moreover, the general opinion is that,A | entitieso, wher e, il

in contrast with corporations, the Al author, the producer or the programmer do

20 AP Simester, A von HirschCrimes, Harms, and Wrongs. On the principles of criminalisatidart
Publishing, 2011 at https://www.researchgate.net/publication/241643522_AP_Simester_and_Andreas_von_
Hirsch_Crime_Harms_and_Wrongs_On_the_Principles_of_Criminalisation

2 Ashworth A, Principles of Criminal Law(4th edn, OUP 2003ndMireille Hildebrandt,Criminal Liability
and iSmard Environmentsn the thesis of Matilda Claussétarlson, Artificial Intelligence and the External
Element of CrimeOrebro University, Sweden, 2017.

22 Gabriel Hallevy,The Criminal Liability of Artificial Intelligence Entities From Science Fiction to Legal
Social Control Akron Intellectual Property Journabn4, University ofAkron, 2016.
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not have any involvement, nor theybetween the Al entity and the other human

acknowledge of any offence until this isper petrator s, and each o

actually committed by the Al entity they in pursuing the criminal activity. In these
designed, prodted or programmed. scenarios, the Al entity may find itself in the
In this scenario, we agree that humarcapacity of principal, accessory, accoiogl
activity is merely linked to the malfunction or abettor.
of the Al entity in the manner that the Although some authors believe the
producer, the programmer or the user shouldontrary, we consider that is beyond
have thought about (or should havereasonable acceptance to consider Al
considered the possible consequent) a elements as qualifying to all the defenses
crime being committed (in certain against criminal liability (e.g. setlefense,
circumstances) by that Al entity. Therefore,necessity, consent, error, physical or taén
we support author Gabriel Hallevy thatconstraint etc.), due to the fact that, in our
considers the criminal liability of the humanopinion, there are more other internal
factor rather negligené& than intention, elements to be taken into account when
although there may be situations when thanalyzing the possible fulfillment of all the
(human) offender foresees the result of itsequirements.
actions (upon Al entity), does not pursue it,
while accepting this result to occur one day.
The third model of Gabriel Hallevy
focuses on the Al entity itséff while Trying to find the best solutions for
considering the direct liability as similar Al-related legalproblems, some authdps
applicable to  societal individuals envisaged various approaches, from a
(offenders). While there are argues that A pr ecaut i oindnr wiich the e
elements should be put aside of the criminadutonomous agents are precluded or
liability similar to children and mentally ill prohibited due to their associated risks and
persons qoli incapay, the new technology uncert ai nti es, t oi a
developments prove that Al entities ardeab permitting the deployment and development
to interpret large amounts of data from itsof Al entities and autonomous agents, while

Conclusions

i p e

sensors, to make di hdceptingtheaisks anedtheveeceltostd uniilg ht o

and fdAwrongo, and e vmdperlregula@ng thé domagn. what i

ipermittedo or fifor bi dad evedled by the above analysis, in
It is still a question whether thesethe crimes committed with the involvement

capabilities (irrespective they are the resulbf Al elements, for the criminal liability to

of a good pogramming or the result of its existsthere is a strong need for badlotus

own learning feature) may be seen as signgusandmens redo exist in the behavior of

of consciousness or internal elemem®(s the respective artificial intelligence agents.

rea) needed for the existence of the criminal And we observed that at leaséns rea

liability. is hard to be taken into consideration in what
If so, we also need to consider theregards Al.
various forms of participation to the crime But , bef or e fAfatchtii mkgion g ¢

commission, depending on the relationghere is a strong need for an Al element to

2% bidem
24 |bidem

2 See Peter M. Asaro, The Liability Problem for Autonomous Artificial Agents, presented to the Association

for the Advancement of Artificial Intelligencevvw.aaai.org, Spring Symposia 2016.
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learn (or to be taught) about the law. Civill e g a | relations, iper
and criminal. And if is about a autonomousbetween legal entities and individuals,
Al or an advanced machine learning, thecombining their individual characteristics
producer, the programmer or the user mustvi t h regards to relevan
ensure that the most importarutines of Another system that should be revised
instructions comply with the existing laws in the future is the penalty one, as it is tard
and regulations, and the entity is (somehowelievable that actual criminal sanctions
forced t o il ear no mayhapply tooA taccordingly saudh eas: t
principles of the living societies (not to kill, imprisonment, penal fine, safety measures or
not to harm, not to steal, not to destroy etc.)educative measures). There are multiple
to abide these lawsnd regulations and to possibilities to be considered, such as: the
keep away from any sort of autonomougdestruction, the dismemberment, the
actions that may be considered aslecommssioning (partially or totally), the
unacceptable harmful behavior. removal from duty or the reprogramming.

And this should be the main task of all In all the cases, we think that there will
the future projects involving the be no effect on both reducation of the
development of Al or legal bids to considericonvi ct edo Al entity,
(and furthet r eat ) Al as A dutuee crimesoas the pripcipal a@nosofoany
with rights and obligations, similar to humanpenaty system in place, due to the fact that
beings. Al existence and behavior rely on computer

Also, considering that the future will programs and logic instructions and not on
probably belong to the Al elements, thehumanlike emotions or feelings like shame,
basics of the criminal law must be adjustedear, care, love, gquilt, outrage, regret,
according to the principleullum crimen suffering, worry, rejection, social
sinelege assuming that for the new societyconnedbn, need, sense of freedom etc.
(electronic) members we may need to create  For all that, the national criminal
special legal provisions and maybe a nevjustice systems are required to adapt
legal systertf. themselves and include clear and

We share the same views with othercomprehensive provisions in order to ensure
authorég’ claiming that the Al entities should the public order, the safety of people and
be considered as both objects ambjscts of their goods and property.
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