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Abstract

Political parties are the engine of social life, without which citizens would not be able to express
political will. According to the law of political parties, they fulfill a public mission guaranteed by the
Constitution. That is why, considering the subject very current, we considered it important to analyze
in this study, in the notion of political pluralism: the concept of political party but also its constitutional
dimension. To this end, the study shows the view of the doctrine combined with the jurisprudence of the

Constitutional Court.
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1. Introduction

Political parties have had an
overwhelming role in the modernization of
political life!. Strictly, parties are more than
a century and a half old%. According to
Giovanni Sartori relationship between
citizens and parties is defined as: "citizens
in Western democracies are represented by
the parties®". It is stated that the term party
was used to designate factions that divided
the ancient cities and clans of the Middle
Ages and clubs of deputies from the
revolutionary assemblies and committees
which prepared the census election in
constitutional monarchies*. In the U.K.
political parties emerged in the form of
affinity groups in Parliament, associated

with networks of relations in the country,
groups that divided in terms of governance
in fact>.

Therefore, we explain further, what
the political parties are, combining doctrine,
case law and the jurisprudence of the
Constitutional Court of Romania. As rightly
pointed out in doctrine, the concept of
political ~party allows the correct
interpretation of art. 8 of the Constitution in
the sense that political parties contribute to
defining and expressing the political will of
the citizens®. We speak of this view of the
special relationship that exists between the
state and political parties. State expresses
the community, while political parties
express ideologies and interests of social
groups that coexist within the nation’.
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According to Dan Claudiu Danisor
there are two phases of the approach of
defining political party®. A first phase
insists on doctrinal element of the party and
its function in the state or its base class. A
second phase emphasizes more on the
institutional element of the political party.

As far as we are concerned, we
understand the parties as associations,
social groups. Social groups are of two
kinds: some voluntary as for example:
companies and associations in general,
whose role is so great today; others are
natural, such as primitive tribe and clan
which are naturally constituted, as was the
Roman gens, like family, as are the nations
today?®.

According to the jurisprudence of the
Constitutional Court of Romania'® in the
sense of the constitutional text to which it is
devoted, the right of association is a
recognized prerogative of the citizen, whose
exploitation is the expression of conscious
and free will. The Court shows that
association occurs by consideration of the
common reasons that close associates and
ensures communication between them,
ideological or professional etc.; is essential
the existence of a system of common values
and interests as a premise and some final
common goals. In addition, the argument
held by the Court that: "the option of
association is based on the conviction that
achieving the desired purpose is only
possible due to the concerted action of a
organized and structured community,
therefore, logical and functional." The
conclusion of the above highlighted

8 Dan Claudiu Danisor, op.cit., 1995, p. 93 and next.

decision is that "in a state of law is not
possible to convert the right of association
into an obligation."

2. Content

2.1. Doctrinal and legal definitions
of the political party

Dimitrie Gusti said that "political
party is one of the most suggestive and
interesting collective personalities (...) is a
free association of citizens, permanently
united by interests and common ideas of a
general nature, association which seeks in a
full public light to reach the power to
govern in order to create a social ethical
ideal."!!

According to Vasile Gionea "political
party is an association of people who are
organized based on common interests or
views to conquer the power of state with the
vote of the people."!? Lucretiu Patriscanu
defined the party as "a group of people who
defend certain class interests and struggle
for political power: the determinant
element of its structure is the nature of the
interests it represents and for whose
satisfaction unfolds its entire activity. By
their content, class interests determine also
adherence or lack of adherence of a
political body to a social or political system
within which it works, as also all interests
set their objectives pursued and the decide
the means by which it intends to use to
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achieve them, in relation to the existing
rules of law. "3

In another opinion is stated: "political
parties and groupings contribute to the
expression of suffrage. They are formed and
carry out their work freely. They must
respect the principles of national
sovereignty and democracy."'* A party
consists of groups and individuals who
perceive the need to orient a certain
conception regarding government policy
and are interested to guide the evolution of
the global society in a certain direction.'
One author states that, whatever definition
we embrace a common denominator is
detectable in the ability of political parties
to form the means by which citizens
exercise their right to participate in the
current  policy  configuration  and
administration of sovereignty.!¢

From the definitions of the political
parties highlighted so far, stand off some
features that once understood, will help us
to deepen the concept of political party:

- political parties are associations or
permanent groups of individuals united
freely by common political beliefs and
ideological affinities;

- political party is a legal entity
(moral) has an independent organization;
has corporate assets; works to achieve a
legitimate aim;

- by definition, the political party
tends to assume responsibilities in the
exercise of power;

- parties are distinguished from mere
political clientele, factions, clans or
camarilla; parties differ in their willingness

to exercise power by pressure groups and
clubs that do not participate in elections and
parliamentary life, but pressure on parties,
government etc.

- peculiarity of parties is to personify
a trend, to make taking shape a conception
of man and society and fight to conquer
power by attracting voters;

- legally, the political party is an
association and the incorporation and
operation are subject to legal conditions set
for any association; therefore any political
party acquires legal personality from the
moment of its registration.!”

Political parties are defined in the
Organic Law no. 14/2003: "the political
associations of Romanian citizens, with the
right to vote, that participate freely in the
exercise of their political purpose, fulfilling
a public mission guaranteed by the
Constitution”. The law also expressly states
that political parties are public legal entities.
Previously, in the Law n0.27 / 1996 parties
were defined as "associations of Romanian
citizens with the right to vote (....)". Also, in
the old regulation there was the provision
that: political parties are public legal
entities. Tudor Draganu considered that the
expression "political parties are public
legal entity" is a legal nonsense because
what characterizes public legal entities is
that they can issue binding acts by way of
unilateral expressions of the will, attribute
lacked by the political parties.'®

In addition, we note that in the
Romanian Constitution political parties are
not defined, but only mentioned, in the
context of political pluralism. From this
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point of view, as shown by an author,
constituent legislature consciously avoided
anormative constitutional definition (omnis
definitio periculosa est) of the political
parties from at least two reasons:

a.) If political parties are the
expression of the separation between state
and society in a democratic political system,
it requires a separation of the state and the
party, the party-state is characteristic of
totalitarian regimes. Therefore, a definition
at the constitutional level would present
many inconveniences, both to legislate
subsidiary and for the existence and
functioning of political parties to form party
system in Romania.

b.) The political parties, even if they
have a major influence on the exercise of
state power as institutional structures, these
remain in the civil society area, being the
expression and even the most efficient
carrier of pluralism (political) of society.
Reason which does not justify a normative
constitutional definition of the political
parties."’

2.2. Political and constitutional
dimension of the political party

As shown in doctrine, political parties
are a product of representative liberal
democracy.?’ The parties through their
activities and actions, by the perception and
exercise of the constitutional role these
have, largely establish the constitutional
regime and quality of life.?! Constant
presence of associative phenomenon for
political purposes to impose and develop
scientific interest especially in the matter of
modern parties, maintain aimed to unravel
concerns: the distinct nature and sustainable

associations generally of the party type, in
particular, based on their mode of
formation; role and objectives of the parties,
their concrete forms of involvement in the
functioning of the state; factors that
accredits parties as actors linking social
body, coagulated state in the nation, the
fundamental institution of the political
system.??

Position and location of parties in
contemporary Constitutions have a great
importance and has multiple meanings and
not coincidentally in the Romanian
Constitution, the concept of political parties
appears in the title "General Principles” and
in the context of supreme values of the
political pluralism and in two fundamental
constitutional principles of the organization
of the state power: democracy and
sovereignty.?® Therefore, political parties
are directly related to fundamental rights.
According to art. 21 of the German
Constitution, "parties will participate in the
development of the peoples’ political will."
In the revised Romanian Constitution, we
expressly find the notion of party, political
party or other forms of association in
articles such as art. 8 paragraph (2); art. 40
paragraph (3), art. 73 paragraph (3) letter b;
art. 146 letter k; art. 9; art. 62 paragraph
(62); 64 paragraph (5) and so on. According
to art. 73 paragraph (3) letter b) of the
Constitution, the organic law regulates:
"organization, operation and financing of
political parties".

The constitutional role of the political
parties in our country is approved by the
provisions of art. 8 paragraph (2) which
states that parties contribute to defining and
expressing the political will of the citizens.
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If we interpret this text, we can conclude
that the political will is the will of the
citizens and the party is the mean that
contributes to the defining and expressing
of the political will. These goals of the
parties to contribute to defining and
expressing the political will of the citizens,

determines otherwise and their
constitutional status, i.e. the set of
principles and rules governing the

formation and the rights and obligations of
the parties in a pluralistic and democratic
state.?*

According to the jurisprudence of the
Constitutional Court, the parties do not have
a direct mission in forming or expressing
the political will; general will as political
will results from the vote and is expressed
by the representatives and by referendum,
and by voting is elected the parliament and
not the parties, parties having only the role
of mediation between the electorate and
parliament for its establishment by the
voters.? The characterization of the party as
fulfilling a public mission guaranteed by the
Constitution is not contrary to art. 8
paragraph (2).2° "Defining and expressing
the political will is a mission, as it refers to
citizens in general can only be public. Party
is a public legal entity and its mission can
only be public, since regards a public
interest and pursues the formation of a
general political will of which it depend

representativeness and legitimacy
necessary to implement its political
program." ¥’

Referring to another interpretation
that we can make to art. 8 paragraph (2) of
the Constitution, in accordance with the

provision that political parties contribute to
expressing the political will of the citizens,
we show that we should corroborate with
art. 30 on freedom of expression to shape
this constitutional role of political parties.
The Constitutional Court jurisprudence has
established that "the party expressing the
political will of citizens, according to art. 8
paragraph. (2) of the Constitution is the
political realization of freedom of
expression provided for in art. 30 of the
Constitution. Otherwise, it would mean that
this freedom is different as exercised by
citizens in an associative structure or
outside such a structure, which is contrary
to art. 30 of the Constitution".?

According to the doctrine?® the
contribution that parties have in defining
and expressing the political will of the
citizens is not only a right of the parties but
also an obligation. Therefore, the author
shows that the law allows the Bucharest
Court to declare the termination of the party
if it does not designate candidates, alone or
in alliance in two successive legislative
election campaigns, in at least 18
constituencies or did not have any general
meeting for 5 years, according to article 47
of the law on political parties. These
directives were judged by the Constitutional
Court as being compliant with the
Constitution, because the purpose of the
party is defining for it and includes inter
alia, the obligation to participate with
candidates in the election, such an activity
is the natural result of institutional
expression of the political will of the
members of that association, not to exercise
that power entails the impossibility of the

241, Muraru, E.S. Tanasescu, Romanian Constitution. Comment on articles, Ed. C.H. Beck, Bucharest, 2008, pp.
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association to have the status of a political
party.¢

As shown unduly in the doctrine, there
can be identified two dimensions of the
relationship, connection of the parties with
the fundamental rights: freedom of
establishment and functioning of political
parties and the purpose of political parties.>!
The earlier Organic Law of Political Parties,
was Law no. 27/1996 which was amended
by Law No.14 /2003 .32

Chronologically speaking, however,
we mention that prior to 1989 there was no
law on political parties, as it exists today.
All modern type political systems in
Romania were characterized in terms of
institutional and functional plan — except
the period between January 21, 1941 and
August 23, 1944, by: existence of party
pluralism and free competition between
them (during 1865 — February 11, 1938
August 23, 1944 and December 30, 1947,
December 28, 1989-present);  the
exclusively constitutional role of the single
party (between December 1938 / January
1939- September 5, 1940, September 6,
1940 - January 20, 1941, December 30,
1947 — December 22, 1989).%3

However, Decree Law No. 8 /
31.12.1989 on the registration and
operation of political parties and public
organizations in Romania®* was the first bill
after the 1989 Revolution which have paved
the way for multi-party system, though it
had only a number 5 articles. This bill is
closely related to the Decree-Law no. 2 /
12.27.1989 regarding the establishment,
organization and functioning of the

National Salvation Front Council. In 1996
with the adoption of the political parties law
no. 27/1996, Decree-Law No. 8 /
31.12.1989 was recalled. We can talk about
at this time of reactivation of historical
parties, such as the National Liberal Party
or Christian Democratic National Peasants'
Party or Romanian Social Democratic
Party, which were registered at the
Bucharest Court or the establishment of
other new parties such as: Romanian
Ecologist Party or Democratic Union of
Hungarians in Romania etc.

The Decree-Law No. 8 / 31.12.1989
on the registration and operation of political
parties and public organizations in Romania
is expressly stipulated in article 1 that: "In
Romania the formation of political parties
is free". It also provides an exception that
refers to fascist parties or those that spread
ideas contrary to the constitutional and legal
order in Romania. Therefore, this act does
not state the definition of a political party
but specifies that the registration and
operation of political parties shall be made
in accordance with the provisions of this
Decree-Law.

The Political Parties Law n0.27 / 1996
has established more stringent legal
conditions, among other things, on the
establishment of political parties, which led
to a sensible reduction in their number.** On
the other hand, art. 8 paragraph. (2) in
conjunction  with  the  appropriate
constitutional text of freedom of
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association, political parties are introduced
as topic of constitutional order.3¢

3. Conclusion

Political parties were born from the
need to express human desires and
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