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Abstract

International law, taken by globalization, helps emerge “private actors at an international
level” by generating “a removal from territories of problems and solutions”. The question of
NGO accessing international jurisdictions is situated at this intersection, which is a dangerous
one for jurists. The ways of national laws intersect, in fact, with those of international law. More
over, private international law, more specifically, the private judicial nature of NGOs that enter
into contact with public international law, an intersection that will imprint a plural-disciplinary
character that marks this study. Thus, we must follow this rocky road and try a private approach
of a question disputed by public law, which is also a part of international law. The risks of
maladroitness are numerous, but must be assumed according to their importance and of the rarity
of clarification attempts. NGOs, legal persons from private law exercising their activities in
international context contain, in fact, elements of foreign origin that result in specific problems of
international law. And if “international law can not be the domain of perfect solutions” it can
allow however the adoption of others which, that can seem less perfect to some, will possess the
aptitude of “creating the laws of a state”. Thus, only by allying public international law to private
law, the question of NGOs access to international jurisdictions can receive an answer.
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Introduction

The paradox surrounding NGOs hasn’t erased them definitively from international justice,
these have proven a will already ancient, always more powerful, to access international
jurisdictions by trying to bypass their absence as international legal persons. The idea of will
doesn’t have to be taking as a consented act' , but as being relevant to the impulse offered by the
NGO. The will of NGO doesn’t have to, in any case, limit to hypotheses or to member states by
offering access to an international jurisdiction.

* The access of Non Governmental Organismizations to international jurisdictions
NGOs want to be actors of the international life, to become actors of international justice.
They desire to be included in “the cycle of international judicial actors™”. This will to accede an
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international judge may be synonym to the will to accede a jurisdiction®. This could be mistake a
right to a judge’, a right to an equitable case, a right to an effective recourse, a right to a
jurisdictional recourse”.

They have been satisfied with the use of mechanism that exists for example in front of the
EDH Court or community jurisdictions. NGOs do not dispose of a quality of member in front of
the EDH Court® (article 34 of the EDH convention), TPICE (article 230 EC for the recourse in
annulment, the same article for ECJ) and the ECJ (but in a limited manner in front of the latter
jurisdictions). In reality NGOs are not expressly seen as a part of the procedure that in front of the
EDH Court are the beneficiaries of the right to recourse.”

By multiplying the trials of access and by being inventive, without receiving the quality of
subject of international law, NGOs have put into perspective the movement that pushes them
towards international judges. And if evolutions are slow in action, the doctrine isn’t wrong. There
are article that question the access of NGOs to different international jurisdictions and these seem
to be multiplying®. It seems difficult to ignore for long the phenomenon that pushes NGOs to
desire to accede international jurisdictions. This determination affirmed by NGOs to accede and
international judge will make possible the apparition of the purpose.

In other occasions’, they tried to force a way to conducted them towards a judge by deposing
memoirs or by demanding meetings. An NGO, the International League of human rights, has
demanded to be able to communicate its resentment regarding a problem of a right to asylum that
was opposing Columbia to Peru in front of ICJ (20 November 1950). Even if ICJ has rejected this
demand it doesn’t erase the will of NGO to associate to international contentious procedures.

Should we speak about locus standi? The notion of party in a court seems more appropriate or we
have to limit to the idea of having the right to express in front of a judge? Is this an access to contentious'’
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or participation'" to it, or is this an access to justice '> or to a judge and access to a right'*?. ..

It is the general idea of Jlocus standi of NGOs in front of international jurisdictions which must
have preference. Locus standi means “the right to be heard directly by judges”. For the other
authors, as professor Pierre-Marie Dupuy, locus standi would be “the right to an action in
Jjustice”. Locus standi define as a right to action in justice doesn’t correspond to the idea that we
may access it.

The will of NGOs, legal persons of private law, to implicate in the international world and
mainly in the international justice can not offer them an international legal personality and neither
the quality if subjects of international law. Still these voluntary approaches must be the point of
start for a reflection that desires to facilitate their access to international jurisdictions.

The will to accede an international jurisdiction is not enough. We also need a profound
motivation for an NGO to be sustained, motivation amines'. Still, the idea of motivation, taken in
a common sense, couldn’t allow a real judicial reflection. In fact, this approaches the question:
why do NGOs desire to enter an international jurisdiction? It seems preferable to offer this
journalistic interrogation and a little bit judicial, some rigor. The notion of judicial interest will
allow the consolidation of this thinking. It seems difficult to leave aside al social consideration in
order to finalize a reflection and to not consider interest but from a judicial point of view, and
more often, from a procedural point of view. It doesn’t seem acceptable to see this study as over
passing all sociologic consideration and even moral one because it will risk erasing an entire part
of the problem.

In fact, it limits the access to the possibility if being a part of the process that restrains this
subject. NGOs want to be heard by an international and it would be wrong to thin that they do not
have the quality of party. Contrary, and they proved this on many occasions, NGOs want to accede
the courtroom in order to make themselves heard by a judge and not just to be a party of the case'.

* Pertinent international jurisdictions

International jurisdictions'® contain arbitration international jurisdictions and penal
international jurisdictions'’? Are the permanent or ad hoc, regional or universal, specialized or
not? ... These many questions receive in reality a great number of answers. But, the mentioning of
the jurisdictions that will be studied, represents a part of the subject delimitation and can not be
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left to hazard, especially now that we observe a multiplication of international courts'®. A few
simple definitions may the starting of the reflection and also allows a sorting of jurisdictions that
may enter the purpose of those that need to be excluded. Still, these definitions are not of a real
interest because the question to be put here isn’t of knowing what an international jurisdiction is
but what pertinent international jurisdictions'” are.

In a general manner, works treating international contentious law classify as “jurisdictional
organism™”" arbitration organisms and regulations of a permanent jurisdiction”. In Vocabulaire
Juridique of M. le Doyen Gérard Cornu™ an international jurisdiction may be “a permanent
Jurisdiction instituted for the settling of international litigations or (and) for the ensuring of an
interpretation and the respect of conventions or international treaties, which are composed of
members from different states”.

This can also refer to “a denomination offered to an arbitration state regarding international
arbitration”. The idea of incorporating arbitration courts to the notion of international jurisdiction
can also be found in other definitions: “institution invested with the power to judge, that is to
decide in litigations between states by compulsory decisions, if an arbitration or judicial
organism is involved or another organism disposing of jurisdictional powers”.

TSL is a part of jurisdictions called “internationalized”, “hybrids” or “mixed” which are a
part of the new approach of international penal justice. This type of court have as particularity
being “half-internal half-international” regarding the law the application and their composition®.
Courts that are strictly international are created by an international instrument, their composition is
pluri-national, they apply international law and their decisions apply immediately without any
recourse at an internal judicial order. In exchange, mixed courts answer partly only to these
criteria and to variable proportions. In the same manner, special courts may be different and each
of them represent an original experience. From Cambogia to Liban, passing through Sierra Leone,
Kosovo and Timor Oriental, internationalized special jurisdictions recover different realities. TSL,
being a part of this category of jurisdictions, can not remain an organisms that is original,
regarding its modalities of institution and its internal and international dosage proposed. Moreover,
the institution of TSL poses new questions regarding objects and issues of international penal
justice. If it is incontestable that the apparition of international courts are witness of “remarkable
booms of international penal justice”, it is sure that numerous question will appear regarding
TSL.** What is the degree of internationalism of TSL? How can we distinguish it from other types
of non-international crimes? And, is TSL an element of international penal justice or it has to be
understood as an international element of administration of national justice? The factual and
political context explains the incapacity if Liban judicial order to follow the persons responsible
for the directed attacks against Libanese polical personalities (1). Demanded by the Libanese
government and desired by the “international community” the institution of an internationalized
court, besides the conventional one, will be imposed unilaterally by the Council of Security under
the title of Chapter VII of the Charta (2).
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The exclusion of arbitration jurisdictions: arbitration jurisdictions don’t seem to have their
place in this study. So how can we motivate their exclusion from this study? Arbitration is
according to the definition offered by the Vocabulaire juridique of M. le Doyen Gérard Cornu, “a
manner considered amiable or pacific but always jurisdictional in the regulation of a litigation by
an authority (or by arbitrator) which has the power to judge, but a permanent delegation of the
State of an international institution, but of a convention of the parties (which can be simple or
belonging to a state”). Arbitration depends on the will of the NGO to see a solving from third
parties, a dispute that opposes the other party. We must refer to the writings of Motulsky who
considered that “once a pretension is presented to an invested person by the Law with the power to
accept of reject this pretension by applying a rule of law, we find ourselves in front of a
Jurisdiction”. He continued by stipulating that the arbitrator is a judge, he rejects the
jurisdictional theory of arbitration and marks his preference for the thesis that attributes a “mixed”
or “complex” of arbitration. Motulsky considered that the arbitration function may also be
jurisdictional and private: arbitration is “a private justice, the origin of which is ussualy
conventional”. The exclusion of arbitration jurisdictions doesn’t result from its private character,
but from a conventional essence. If an NGO can accede by simply agreeing with the other party,
this wouldn’t represent a real interest. In fact, it’s about the forcing classical law ways by going
against the generalized will of refusing NGOs the access to an international judge. International
arbitration is defined by article 37 of the Hague Convention as having “as object the regulation of
litigations between state by chosen judges and on the basis of respecting law”. This ancient
definition doesn’t underline the contemporary aspect of arbitration that regulates more and more
often litigations regarding privates. Still this evolution can not be deceiving. These litigations of
member state with privates regard especially problems of investments and implicate powerful
transnational societies far from NGOs™.

Arbitration through its consented aspect and its commercial connotation must be excluded
from this study which puts an accent in institutionalized international jurisdictions.

Conclusions

We have to present a method that allows the motivation of an interest. The reasons of the
creation of an NGO may be different and its domains of action are also numerous. It seems
delicate to state that there is an unique motivation that sustains the will of NGOs to accede
international jurisdictions. Thus we may have to find a common point in the motivation of NGOs
to be interested in children’s rights, the abolition of torture, the planet warming, the conservation
of marine species, the fight against poverty, against world hunger, social development...
Motivation doesn’t have to be presented from a sector manner, unless there are enough
motivations in the sector in which NGOs are invested. Contrary, these must be understood from a
global manner and be researched beyond their specificity of actions. The unique motivation of
NGOs is to advance the reasons for which these were created and by different means, for different
activities which are represent by terrain actions to political actions, or even trials of contribution of
the elaboration of international law. But we haven’t spoken about these activities: in this study, the
NGO desires to realize its social object by acceding international jurisdictions due to procedural
actions. In order to advance their demand NGOs must fold to the demands of the international

» MOTULSKY (H.), Etudes et notes sur I'arbitrage, Dalloz, 1974
26 Mihaila Marian, Tratat de drept international public; Vol. 1II, BREN-V.L.S.PRINT; Bucharest; 2006, p.405
and the following.
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judicial procedures of control. Thus, these must be placed in a procedural point of view. By
studying the existing access means existent in front of pertinent international jurisdictions, it
would be possible to consider their adaptation to other jurisdictions and even to create new
procedural methods that connect international jurisdictions to NGOS.
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