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Abstract

Depriving a person of his/her freedom for trial purposes for a longer period of time
represents an issue that, in all legislations, is considered very carefully, the provisions issued
reflecting to a large extent the position of the law regarding the real and effective guarantee of the
individual freedom. The absolute character of the initial duration of 30 days for the preventive
arrest can only be cancelled by the use of a procedure, which is recognised by the Consittution, to
continue depriving a person of his/her freedom. Considering that the constituent lawmaker
regulates differently the duration of the preventive arrest for the two phases of the criminal trial,
the same dual modality of regulation also applies in the case of the juridical tools based on which
one maintains the temporary deprivation of freedom.Through this article, I propose an analysis of
the juridical tools used, during the trial, in order to extend the provisional detention. This implies
both the approach of the trial moments of maintaining the preventive arrest and the analysis of
how the national legislation complies with the guarantees established at European level in order
to avoid the arbitrary in terms of deprivation of freedom.
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Introduction

In the Romanian judicial system, after the revision of the Consitution in 2003, the judicial
bodies receive different trial remedies for the criminal prosecution phase and for the trial phase in
order to maintain the deprivation of freedom.

As a juridical institution, the extension of the duration of the preventive arrest of the
defendant may only occur in the criminal pursuit phase. In the trial phase, the measure of
preventive arrest, whether it was taken during the criminal pursuit or during trial, can only be
maintained.

Although regulated differently, both institutions are governed by the case-law of the Court
in Strasbourg in the application of art.5 para. 3 of the European Convention of Human Rights in
the sense that they require a control made by a judge in order to assess the circumstances that
advocate for and against the maintenace of the preventive arrest, with the obligation to rule
according to the juridical criteria on the existence of some solid reasons that justify the mainteance
of the preventive arreest, and in the absence thereof, to order the release of the arrested person.

1.1. Preliminary considerations

It has to be noted that the extension of the arrest during the criminal trial has different forms
depending on the phase of the main judicial activity. Thus, in the criminal pursuit phase the
institution used in order to ensure the maintenance of the deprivation of freedom is the extension

* Assistant professor, PhD., Faculty of Law, University of Bucharest (e-mail: andrei.zarafiu@drept.unibuc.ro)
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of the preventive arrest, whereas in the trial phase, this is achieved by the maintenance of the
preventive arrest. This dual regulation is determined by the way in which the institution of
extending the arrest in time is regulated by the fundamental law.' Besides this constitutional
reason, the dual type of regulation is also justified by the significant differences involved by the
evolution of the relationship between the main judicial activity, that of solving the substance of the
case and the adjacent judicial activity, i.e. taking the measure of preventive arrest.

In the same time, the detailed regulation® contained in the fundamental law is meant to
eliminate the inconsistencies regarding the application of the institution in diferent phases of the
criminal trial (as it was the case in the old regulation)’ and to create in this matter the premises of a
coherent and unitary legislative framework.

As regards the evolution of the juridical relationship between the main judicial activity and
the adjacent activity, this is in itself the cause of different juridical and institutional contents for the
extension of the preventive arrest and for the maintenace of the preventive arrest.

Thus, in the criminal pursuit phase, the juridical relationship between the main activity and
the adjacent activity of making the preventive arrest has a special character. This is expressed by
the coexistence of two different categories of judicial bodies that act as competent authorities,
which perform the two types of activities. The main activity which has the function of conducting
the criminal pursuit is performed or supervised by the prosecutor, whereas the adjacent activity
through which the provisional deprivation of freedom is ordered is performed by the judge.

Also, the special character is expressed through two different categories of juridical norms
of the two types of activities. Thus, the main judicial activity in the criminal pursuit phase is
conducted according to the common procedure, regulated through general norms, contained both
in the General Part of the Code of Procedure (compentecy, evidence, actions, etc.) and in the
Special Part (art. 200-278), whereas the adjacent activity is carried out according to a special
procedure, regulated through special norms (art. 146-160).

Unlike this, in the trial phase, the juridical relationship between the main activity and the
adjacent activity has a character of subsidiarity, in the sense that both types of activities are carried
out by the same body (the court) and according to the same common procedure (general provisons
regarding the trial — art.287-312 Criminal Procedure Code), pointed out exceptionally through
several special norms.

As regards the juridical nature of the institution of maintenace of the preventive arrest, as a
subdivision of the type of adjacent judicial activity, regarding the preventive arrest, it must be
noted, for the begininng, that this is an exception to the rule of notification (petitum) that is used in
this matter.

If in the criminal pursuit phase whether we refer to the initial moment of ordering the
preventive arrest or to a subsequent moment in the evolution of this measure (when the initial

" Art. 23, points 5 and 6 of the reviewed Constitution treat differently the ways and terms for the extension
of the preventive arrest in the criminal pursuit phase as compared to the way and terms for the maintenace of the
preventive arrest in the trial phase.

> The doctrine considers the constitutional regulation too detailed, as it practically substitues to the
provisions that should have been included in the Criminal Procedure Code. In this sense, see 1. Neagu, Drept
procesual penal. Partea generald. Tratat, (Criminal Trial Law. General Part, Treaty) Global Lex Publishing
House, Bucharest, 2007, p. 91.

* In the old regulation, in the absence of some explicit legal provisions regarding the ways and terms for the
maintenace of the preventive arrest, the Constitutional Court had the role of unifying the application and
interpretation of this legislative framework, stating that the preventive arrest in the trial phase lasts for 30 days, with
the possibility of extension (Constitutional Court, Decision no. 60/1994, 02.03.1998, published in the Official
Gazette no. 57/28.03.1995 and the Decision no. 546/1997, published in the Official Gazette no. 98/08.03.
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grounds that generated the measure change or cease),” and even if the law allows the possibility for
this decision to be taken automatically, the competent judicial body, i.e. the judge, must be notified
beforehand by the prosecutor through a proposal or a request.

For instance, even if in the case of the canceling the preventive arrest, the law (art.139
para.2) allows this measure to be taken automatically, considering the fact that the judge is the
only authority that can decide on this matter, paradoxically, the same lawmaker establishes that it
is the prosecutor’s duty to notifiy the court (art.139, para 3' of the Criminal Procedure Code) on
this matter.

In the trial phase, maintaining the preventive arrest if the reasons that determined this
measure still exist or cancelling the measure in case the reasons for it ceased, require a judicial
procedure that is carried out automatically, without any prior notification in this respect.

We can appreciate that the notification on the exercise of the adjacent activity regarding the
accused’s freedom is lawful and pre-existent, being both the consequence of a trial-related
obligation and the derivate of the main notification regarding the procedure of solving the case.

The power of the court is enforceable even automatically, i.e. there is no legal obstacle (as
compared to the general provisions on taking, replacing, canceling or terminating the prevention
measures) to prevent the adjacent judicial activity, in case of the preventive arrest, from being
carried out also as a result of a prior notification by the prosecutor or the by accused through a
proposal or a request.

In all cases, the lawfulness of maintaining the arrest during the trial phase is not verified
automatically, but following a notification through an appeal that is filed either by the prosecutor
or by the arrested person.

Although the maintenace of the preventive arrest is an activity that can be enforced
automatically, this does not imply an arbitrary decision or an unlimited discretion, but it must be
subjectted to an objective parameter obtained through the evaluation of the offence and to a
subjective parameter obtained through the evaluation of the degree of danger implied by the
accused.” The maintenance of the preventive arrest during the trial is a measure that does not
materialise directly in a duration that is explicitly established and announced as in the case of the
extension of the preventive arrest, where both the starting point (dies a quo) and the ending point
(dies ad quem) are established explicitly through the judge’s decision.

For the institution of maintaining the preventive arrest, the duration of this measure,
apparently sine die, is induced, being regulated indirectly both through the obligation of the
periodical verification, but no later that 60 days, established by the provisions of art. 160°, and
through the juridical consequences that result in case of failure to comply with this obligation.®

Thus, according to art. 140 para. 1 point b, if by the time the 60 days term expires, the court
did not proceed to the verification of the lawfulness and validity of the preventive arrest, the
measure ceases automatically, i.e. in this case the measure lasts for a maximum of 60 days.

This maximum duration, indirectly regulated, does not imply any obligation for the court to
order the maintenance of the arrest for a certain time, shorter or equal to the one of 60 days, such a
procedure being unlawful.”

* Changing the grounds based on which the measure of preventive arrest was taken generates the
replacement of the measure (art. 139 para. 1), whereaas the cessation of the same grounds results in the cancellation
of the measure (art. 139 para. 2).

> For a compared approach of the law, see M. Mercone, Diritto Procesuale Penale, VI Edizione, Gruppo
Editoriale Esselibri — Simone, 2003, p. 310.

% These consequences were stated as mandatory by the High Court of Cassation and Justice, the Unified
Section, through the decision no. VII/2006, Official Gazette no. 475/2006.

7 High Court of Cassation and Justice, Criminal Section, decision no. 5320/2005, www.scj.ro.

LESIJ NR. XVII, VOL. 1/2010



Andrei Zarafiu 55

In the Romanian trial system, the maintenance of the preventive arrest remains an adjacent
activity, irrespective of the phase of the main trial procedure® (in first court, appeal or last appeal),
and irrespective if a non-permanent decision of conviction was ordered on the matter.

Unlike this, in the case-law’ of the European Court of Justice, the final point of the period
considered as provisional arrest is the pronounciation of a decision for conviction in the first court.

After this decison, whether or not it is enforceable in the domestic law of a member state,
from the point of view of the Court, the detention falls under the scope of art.5 para.l point a,
beign a detention after conviction.

Although the national law of a member state stipulates that the sentence becomes
enforceable once all the remedies were used, in the sense of the Convention, the preventive arrest
terminates once the conviction and the decision is pronounced in the first court.'” In case the
decision of conviction pronounced by the first court is quashed or cancelled by the superior courts
and the file is referrred for re-trial to the first court, the duration of the provisional detention re-
strats to run until a new decision is issued by the first court and thus it is added to the first period."

Irrespective of how we appreciate the duration of the maintenance of the arrest in the trial
phase, this complies with the general limits set in art. 140 of the Criminal Procedure Code,
exceeding these limits results in the automatic termination of the measure: when, before a decision
of convicion is issued by the first court, the duration of the arrest has reached half of the special
maximum duration allowed by law for the offence at issue as well as in other cases stipulated by
the law.

Through the expression, “the other cases stipulated by the law”, the literature'” identified the
situations regulated by art. 350 para. 3, according to which, the preventive measures of deprivation
of freedom automatically terminate when the criminal case is solved in the first court and the judge
orders: a sentence of imprisonment at the most equal to the duration of the detention and the
preventive arrest; a sentence of imprisonment with suspension of the execution or execution of the
punishment at workplace; a fine; an education measure.

Note here a lack of correlation between the general and the special provisions, which
interpreted systematically lead to contradictory conclusions. Thus, according to art. 136 para. 6,
the measure of preventive arrest cannot be taken in case of the offences for which the law
stipulates the fine as an alternative punishment and according to art.350 para. 3 point c, the
measure of the preventive arrest terminates automatically when the court applies the sanction of
the fine. De lege ferenda, this lack of correlation must be eliminated.

The doctrine considers that the automatic termination of the measure of preventive arrest
also applies in the case of a conviction to imprisonment, punishment that is entirely pardoned."

¥ For the maintenace of the arrest by the court of appeal, see High Court of Cassation and Justice, Criminal
Section, decision no. 6564/2004, and for maintaining it during the appeal see High Court of Cassation and Justice,
Criminal Section, decision no. 6738/2004, in D. G. Matei, Mdsurile Preventive, Culegere de practicd judiciard,
(Preventive Measures, a Collection of Judicial Practices), Hamangiu Publishing House, 2006, p. 73-77.

? This principle was first expressed in the case Wemhoff vs. Germany, June 27, 1968 and B. vs. Austria, 28
Martie 1990.

1% Solmaz vs. Turkey, 27561/02, January 16, 2007; Romanov vs. Russia 63993/00, October 20, 2005; Iliev
vs. Bulgaria, 48870/99, November 22, 2004.

" Naus vs. Poland, 7224/04, September 16, 2008; Kaukowski vs. Poland, 10268/03, October 4, 2005 in D.
Bogdan, Arestarea preventiva si detentia in jurisprudenta CEDO, (Preventive Arrest and Detention in the ECHR
case-law), Bucharest, 2008, p. 123-124.

"2 1. Neagu, Drept procesual penal. Partea generald. Tratat, (Criminal Trial Law, General Part. Treaty)
Global Lex Publishing House, Bucharest, 2007, p. 458.

B Neagu, Drept procesual penal. Partea generald. Tratat, (Criminal Trial Law, General Part. Treaty)
Global Lex Publishing House, Bucuresti, 2007, p. 459.
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As a general remark, the persistence of the plausible reasons to suspect that the person
deprived of freedom would have commited an offence is a sine qua non requirement in order to
maintain that person in arrest. A strong suspicion that the accused commited some severe offences
may justify the detention in the beginning. After a while, however, this is no longer enough, other
reasons are required in order to justify the maintenance of the deprivation of freedom.

In some cases, where the court had invoked ,,the state evidence” in order to justify the
extension of the arrest in time, the European Court'* showed that, although the expression ,,state
evidence” can generally be a relevant factor for the existence and persistence of some serious
indications of guilt in commiting an offence, after a certain time, this cannot justify all by itself the
whole period of provisional detention.

1.2. Maintaining the preventive arrest upon receipt of the file

As for the maintenance of the preventive arrest during the trial phase, the legal provisons
reveal that this may have two forms. Thus, the court, upon receipt and registration of the file
decides on the maintenance of the preventive arrest in the cases when the accused is put to trial in
a state of arrest'’ (art. 160 compared to art. 300" of the Criminal Procedure Code) and mainly,
during the trial of the criminal case, the court that is lawfully notified in this respect. The
difference between the two forms is made by the judicial body that is competent to analyse the
lawfulness and validity of the measure, in the first case that is a court that was not vested with the
solving of the case, whereas in the second situation, we refer to the court that is to decide on the
juridical conflict that is put to trial and of which the court has already been lawfully notified.

This is the reason why, in case of control of the lawfulness and validity of the prevenitve
arrest upon receipt of the file, this activity is carried out in the board room, whereas the
verifications conducted during the trial are carried out on the date set for the ordinary session,'® in
conditions of publicity, orality and contradictoriality.

Also, during the trial, apart from its obligation of periodical control of the lawfulness and
validity of the preventive arrest, according to art. 160, on the maintenance of the preventive arrest,
the court must also rule on this matter when solving the criminal case, according to art. 350 para. 1
of the Criminal Procedure Code. According to these provisions, the court has the obligation to
decide, through a ruling, on taking, maintaining or canceling the measure of preventive arrest.

In the light of the provisions of art. 160 of the Criminal Procedure Code, when the
prosecutor orders, through the indictment, to put the accused to trial in state of arrest, the file is
presented to the competent court within at least 5 days prior to the expiry of the arrest warrant or,
if applicable, of the duration for which the extension of the arrest was decided. The court, in the
board room, proceeds according to art. 300"

As regards the nature of the 5 day deadline, I believe that in its classification we can apply
,mutats mutandis”, the mandatory guidelines'’ of the High Court of Cassation and Justice that

1 Mckay vs. The United Kingdom, 543/03, October 03, 2006; Vrencev vs. Serbia, 2361/05, September 23,
2008; Hass vs. Poland, 2782/04, November 07, 2008; Garringnec vs. France, 21148/02, June 10, 2008 in D.
Bogdan, Arestarea preventivi si detentia in jurisprudenta CEDO (Preventive Arrest and Detention in the ECHR
case-law),, Bucharest, 2008, p. 129.

15 High Court of Cassation and Justice, Criminal Section, decision no. 6102/29.12.2003, in BJ for 2003 ;

' D. G. Matei, Mdsurile Preventive, Culegere de practicd judiciard, (Preventive Measures, Judicial Practice
Collection) Hamangiu Publishing House, 2006, p. 76-78, High Court Cassation and Justice, Criminal Section,
decision no. 6562/0712.2004;

"7 High Court of Cassation and Justice, the Unified Section, Decision to admit the appeal in the interest if the
law no. XXV/2008, Official Gazette no. 372/2008.
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stated, regarding a similar legal provision, that the syntagm used by the lawmaker ,,prior to the
expiry of the duration of the preventive arrest” has an imperative character and not the character of
a recommendation.

Considering that the lawmaker explicitly refers to the provisions of art. 300, that are part of
the general provisons regarding the judgement (art. 287-312 of the Criminal Procedure Code),
common norms with a general character, based on which every judgement is carried out,
irrespective of the type of court or the type of judgement,'® we believe that the institution of the
maintenance of preventive arrest upon receipt of the file is applicable both on the registration of
the file with the first court and when the file is registered by the court of appeal or of last appeal; in
this situation only the act of notification is different (the indictment in the first situation, the
statement of appeal or or last appeal in the second situation).

After the registration of the file by the court, in the cases when the accused is put to trial in
state of arrest, the court has the obligation to verify automatically, in the board room, the
lawfulness and validity of the preventive arrest.

If the court finds that the grounds for the preventive arrest ceased or that there are no new
grounds to justify the deprivation of freedom, it decides, through a conclusion, the cancellation of
the preventive arrest and the immediate release of the person.'’

When the court finds that the grounds that generated the arrest continue to require the
deprivation of freedom or that there are new grounds to justify the deprivation of freedom, it
maintains, through a motivated conclusion, *° the preventive arrest.

An appeal can be filed against the conclusion, according to art. 160” para. 2.

3.3. Verifications regarding the arrest of the accused

The extension of the arrest during the trial, by maintaining this measure, is the consequence
of a self-notification or of the procedural obligations established in this respect, which occurs in
different moments of the judicial activity.

Thus, we analysed the form of maintaining the accused in arrest as a result of the
verification of the lawfulness and validity of the measure by the compentent court, activity that is
carried out in the board room, then the moment when the file is recorded by the first court, the
court of appeal or of last appeal.

Also, considering the fact that the criminal judicial activity during the trial phase implies
some successive phases that sometimes extend in time,”' in an attempt to avoid an arbitrary
deprivation of freedom, continued beyond it reasonable limits, the lawmaker established that the
court vested with the main activity shall have the obligation to control periodically the lawfulness
and validity of the preventive arrest during the trial.

Thus, according to art. 160° of the Criminal Procedure Code, during the trial, the court
verifies periodically, but no later than 60 days, the lawfulness and validity of the preventive arrest.

The activity of verification of the lawfulness and validity of the preventive arrest, although it
preserves the juridical nature of an adjacent procedural activity, is carried out by the same body

B Neagu, Drept procesual penal. Partea speciald. Tratat, (Criminal Trial Law, Special Part. Treaty)
Global Lex Publishing House, Bucharest, 2008, p. 181.

19 High Court of Cassation and Justice, Criminal Section, decision no. 4265/11.07.2005.

* Court of the 1st District of Bucharest, Conclusion of October 26, 2005, in D. G. Matei, Mdsurile
Preventive, Culegere de practicd judiciara (Preventive Measures, Judicial Practice Collection), Hamangiu
Publishing House, 2006, p. 50-51.

*! This opinion has certain nuances. In case of the special procedure of trial of flagrant offences, the trial
does not last for more that 10 days (art. 473 para. 3).
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that is in charge of the main activity (that of solving the case in the first court, the court of appeal
or or last appeal) and according to the same common, contradictory and public procedures.

The unclear juridical nature of the 60 day maximum deadline allowed for the court to verify
the lawfulness and validity of the measure has raised controversial opinions as regards the sanction
that is required in case of failure to comply with it.

Thus, some consider,”* that in case the 60 day deadline for the verification of the arrest
expires, the preventive arrest ceases automatically. The argument brought in support of this opinion
is the imperative character of the constitutional provisions and of the Criminal Procedure Code. It
is not clear in the end whether the automatic termination occurs in this situation as a result of the
expiry of the deadline established by law or of the deadline established by the judicial body, but it
only concludes that, given that the deadline for the verification of the measure of preventive arrest
is 60 days, during the trial, this measure can be maintained for a maximum of 60 days, and
exceeding this deadline results in an infringement of the preventive measure.

Another opinion,” shows that the omission of the periodical verification of the arrest does
not fall into the scope of the provisions regarding the automatic termination but of those regarding
the nulities. The periodical verification of the arrest is a guarantee against an arbitrary maintenance
of this measure. The 60 day deadline does not represent the duration of the preventive measure,
but the maximum duration in which the judge verifies the lawfulness and validity of the preventive
arrest.

In case of exceeding the 60 day deadline, the provisions of art.185 para.3 shall apply and not
those of art. 185 para. 2, the sanction imposed being that of the relative nulity according to art. 197
para. 1 and 4, only if the arrested person is able to prove an injury caused by exceeding the
deadline for the verification. The injury could consist in the intervention, before the verification, of
some grounds that would have lead to the cancellation of the measure.** Although we consider this
last opinion as well-grounded, this judicial controversy was settled by the High Court of Cassation
and Justice which, in carrying out its role assigned by the Constitution, i.e. to ensure the unitary
application and interpretation of the laws in Romania, established that the court’s failure to verify,
during the trial, the lawfulness and validity of the preventive arrest of the accused before the 60
day deadline expires, results in the automatic termination of the measure of preventive arrest and
the immediate release of the accused.”

The intervention of the supreme court also resulted in the legislative amendement that
establishes the incidence of the automatic termination of the preventive arrest in case of failure to
comply with the 60 day deadline.*

If the court finds that the preventive arrest is unlawful or that the grounds for this measure
ceased or that there are no new grounds to justify the deprivation of freedom, it decides, through a
motivated conclusion, the cancellation of the preventive arrest and the immediate release of the
accused.

When the court finds that the grounds for the arrest require the maintenance of the
deprivation of freedom or that there are new grounds to justify the deprivation of freedom, it
decides, through a motivated conlusion, to maintain the preventive arrest.

** L Coras, Arestarea preventiva, incetarea de drept a masurii arestarii inculpatului” (Preventive Arrest. The
Automatic Termination of the Preventive Arrest Measure), Dreptul no. 6/2005, p 181;

3 M. Cretu, ,,Arestarea preventivd. Reglementari recente”, (Preventive Arrest. Recent Regulations), RDP no.
3/2004, p. 29;

* 1. C. Uta, Verificari privind arestarea inculpatului in cursul judecitii — garantie impotriva mentinerii
arbitrare a masurii preventive, (Verifications of the accused’s arrest during trial — guarantee against the arbitrary
maintenance of the preventive measure) Dreptul no. 2/2006, p. 217.

» High Court of Cassation and Justice, United Sections, Decision VII/2006 to admit the appeal in the
interest of the law, followed by the amendment of art. 140 para 1 point a through Law. 356/2006;

%0 Point. A, para 1 art. 140 is reproduced as amended through art. I point. 61 of Law 356/2006.
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For instance, in case the accused has been put to trial, but the judge’s investigation has not
started yet, and the witnesses and the other accused are to be heard, there is a real possibility for
some of them to hinder the discovery of the truth by influencing the witnesses or the co-accused,
the maintenance of the arrest is required. >’

During the trial, the court has to process all the evidence that is necessary in order to
establish the judicial truth, although this may imply an extension of the trial and does not imply
directly the release of the accused for this reason. **

An interpretation of the provisions of art. 160° para. 2 and 3, would reveal that the only
solutions possible that can be ordered by the court, after meeting its obligation to verify the
lawfulness and validity of the preventive arrest, would be, according to the lawmaker, the
cancellation or maintenance of the preventive arrest.

I believe that, in taking into account the general provisons regarding the preventive
measures, when automatically replacing or cancelling the measure, and the juridical nature of
those remedies meant to ensure the lawfulness, that also require the aufomatic analysis of the
grounds that generate them (art. 139 para. 3' and 3% and art. 140 para. 3), following the verification
of the lawfulness and validity of the preventive arrest, the court may also decide, through a
conclusion, the replacement or automatic termination of the preventive arrest, without being
notified in this respect by a prosecutor or by the accused.

The institution of the verification of the lawfulness and validity of the preventive arrest,
during the trial, is new in the Romanian trial system and reprsents a national transposition of the
procedural guarantees that ensure the avoidance of the arbitrary regarding the deprivation of
freedom, as they were established in the case-law of the Court.”

The periodical control reveals to be necessary from the fact that the circumstances of the
case may change and while the grounds for the arrest may continue to exist in the initial phases of
the detention, these may not be convincing in the later phases. The authorities have the duty to
perform a judicial control of the arrest measure at short and regulated periods. The ongoing
supervision should be as rigurous as the initial examination.

In several cases, the Court noted that, during the detention, the domestic courts never
analyse the issue of the reasonable character of the duration of the detention, such an analysis
would be extremely important once the plaintiff had spent more time in preventive arrest and the
maximum duration stipulated by the domestic law was exceeded.” In another case, the Court used
this argument, although the duration of the maximum detention spitulated by law had not been
exceeded.”’

In conclusion, as the Great Chamber shows, the domestic courts have the obligation to
repeatedly analyse the maintenance of the preventive arrest during the trial in order to ensure the
release of the person deprived of freedom when the circumstance no longer justify this measure.”

7 High Court of Cassation and Justice, Criminal Section, decision no. 6562/07.12.2004, www.scj.ro.

2 High Court of Cassation and Justice, Criminal Section, decision no. 3959/15 iulie 2004, www.scj.ro.

¥ Assenov and other vs. Bulgaria 6847/02, November 08, 2005; Estrikh vs. Latvia, 73819/01, January 18,
2007.

3% See for instance Khudoyorov vs. Russia, 6847/02, November 8, 2005 (5 years, 4 months and 6 days);
Korchuganova vs. Russia, 75039/01, June 8, 2006 (5 years, 1 month and 26 days); Scheglyuk vs. Russia, 7649/02,
November 14, 2006 (1 year and 10 months).

3! Mamedova vs. Russia, 7064/05, June 1, 2006 (detention of about 1 year, the domestic law allowed for a
maximum of 2 years).

2 Mckay vs. the UK, 543/03, October 30, 2006 in D. Bogdan, Arestarea preventivi si detentia in
Jurisprudenta CEDO, (Preventive Arrest and Detention in the ECHR case-law),, Bucharest, 2008, p. 128-129.
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Conclusions

The issue of extending the provisional deprivation of freedom until a criminal case is
permanently solved, raises an interesting controversy, that of the simultaneous application of two
principles: the provisional detention of an accused cannot be maintained beyond its reasonable
limits, according to art.5 para.3 of the European Convention on Human Rights, and on the other
hand, the total duration of a trial must comply with a reasonable deadline, according to art. 6 para.
1 of the same Convention.

The use of trial remedies in order to maintain in time the provisional deprivation of freedom
requires a special attention from the judicial bodies as if the moment of discussing this deprivation
of freedom considered as provisional, through a preventive measure, there is evidence that clearly
justify the accused's guilt, this might require a judge to decide the conviction and not a preventive
measure.

Given their particular juridical nature, both procedures, of extension and maintenance of the
preventive arrest, have their own juridical configuration, adjacent to the ordinary judicial activities,
of carrying out the criminal pursuit or of trying the criminal cases. They do not refer to the
substance of the juridical conflict to be solved by the judicial bodies, but to separate, independent
aspects concerning the appropriate development of the judicial activity.

Consequently, both the activity of solving the issue of extending the preventive arrest and
the acitvity based on which the maintenance or cancellation of the preventive arrest is decided, as
judicial activities adjacent to the main activity, as they are not related to elements of substance of
the juridical conflict (the existence of the act, the person who perpetrated it and the person's
potential guilt), as regards the competences of the courts established by Law 304/2004, these are
subject to the activity of solving and not of judgement.
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CONSIDERATII PRIVIND MENTINEREA ARESTARII
PREVENTIVE IN FAZA DE JUDECATA

Andrei ZARAFIU"

Abstract

Privarea de libertate a unei persoane cu titlu procesual pe o perioadd mai mare de timp
constituie o problemd care, in toate legislatiile, este privitd cu deosebita atentie, in dispozitiile
edictate reflectindu-se in mare mdsurd pozitia dreptului fatd de garantarea reald §i efectiva a
libertatii individuale. Caracterul absolut al duratei initiale a arestdrii preventive, de 30 de zile,
poate fi infrant prin utilizarea unei proceduri, recunoscute la nivel constitutional, de continuare a
privarii de libertate. Ca urmare a faptului ca legiuitorul constituant fixeazda in mod diferit durata
arestdrii preventive pentru cele doud faze ale procesului penal, aceeasi modalitate dualista de
reglementare este aplicatd §i in cazul instrumentelor juridice in urma cdrora se continud privarea
de libertate provizorie. Prin acest articol propun o analizd a instrumentelor juridice prin
intermediul cdrora, in cursul judecadtii, se prelungeste in timp detentia provizorie. Acest demers
presupune atdt tratarea momentelor procesuale ale mentinerii arestarii preventive, cdt §i analiza
modului in care legislatia nationald respecta garantiile instituite la nivel european pentru evitarea
arbitrariului in materia privarii de libertate.

Cuvinte cheie: detentie provizorie, mentinere arestare preventivd, procedura, fazd de
Jjudecata, duratd.

Introducere

In sistemul judiciar penal roman, dupa revizuirea Constitutiei in anul 2003, organele
judiciare primesc remedii procesuale diferite, pentru faza de urmarire penala si pentru faza de
judecata, in vederea continuarii privarii de libertate.

Ca si institutie juridica, prelungirea duratei arestdrii preventive a inculpatului, poate
interveni numai in faza de urmdrire penala. In faza de judecati, masura arestirii preventive, fie ca
a fost luatd in cursul urmaririi penale, fie ca a fost luata in cursul judecdtii, poate fi doar mentinuta.

Desi reglementate in mod diferit, ambele institutii se circumscriu conditiilor impuse de
jurisprudenta Curtii de la Strasbourg in aplicarea art. 5 alin. 3 din Conventia Europeand a
Drepturilor Omului, in sensul cd presupun un control de naturd judecatoreasca in urma caruia sunt
examinate circumstantele care militeazd pentru si contra mentinerii arestarii preventive, cu
obligatia de a se pronunta potrivit criteriilor juridice asupra existentei unor motive temeinice care
sa justifice mentinerea arestdrii si, in absenta lor, de a dispune punerea in libertate.

1.1. Consideratii preliminare

Trebuie remarcat c@ prelungirea in timp a starii de arest In timpul procesului penal imbracd
forme diferite dupd faza in care a ajuns activitatea judiciara principald. Astfel, in faza de urmarire

* Asistent univ. dr., Facultatea de Drept, Universitatea Bucuresti (e-mail: andrei.zarafiu@drept.unibuc.ro).
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penald institutia prin intermediul careia se asigura continuarea privarii de libertate, este prelungirea
arestarii preventive, in timp ce pentru faza de judecatd acest deziderat este atins prin institutia
mentinerii arestdrii preventive. Aceasta reglementare dualistd este determinatd de modalitatea de
normare a institutiei prelungirii in timp a starii de arest la nivelul legii fundamentale.' Pe langa
aceastd ratiune constitutionald, modalitatea dualistd de reglementare isi gaseste justificarea si in
diferentele notabile pe care le implicd evolutia raportului dintre activitatea judiciara principala, de
rezolvare a fondului cauzei, si activitatea judiciard adiacentd, de luare a masurii arestarii
preventive.

In acelasi timp, reglementarea detaliati® continutad de legea fundamentald este menitd si
inlature neconcordantele legate de aplicarea institutiei in faze diferite ale procesului penal (cum s-a
intamplat in vechea reglementare)’ si sa creeze in aceastd materie premisele unui cadru legislativ
coerent §i unitar.

In ceea ce priveste evolutia raportului juridic dintre activitatea judiciard principald si
activitatea adiacentd, aceasta insdsi este cauza unui continut juridic si institutional diferit pentru
prelungirea arestarii preventive si pentru mentinerea arestarii preventive.

Astfel, in faza de urmarire penala raportul juridic, dintre activitatea principala si activitatea
adiacenta de luare a arestdrii preventive, are un caracter special. Specialitatea se manifesta prin
coexistenta a doud categorii diferite de organe judiciare ca autoritati competente, ce exercita cele
doud tipuri de activitati. Activitatea principald, cédreia ii corespunde functiunea procesuald de
desfasurare a urmaririi penale, este exercitatd sau supravegheatd de catre procuror, in timp ce
activitatea adiacentd, prin care se dispune privarea provizorie de libertate, este efectuatd de catre
judecitor.

De asemenea, specialitatea se manifesta si prin reglementarea prin doua categorii diferite de
norme juridice a celor doua tipuri de activitati. Astfel, activitatea judiciara principald din faza de
urmarire penald se desfdsoard potrivit procedurii comune, reglementate prin norme cu caracter
general, continute atat in Partea Generalda a Codului de Procedurd (competenta, probele, actiunile
etc.) cat si Partea Speciala (art. 200-278), pe cand activitatea adiacentd se desfasoard potrivit unei
proceduri speciale, reglementate prin norme cu caracter particular (art. 146-160).

Spre deosebire, in faza de judecatd, raportul juridic dintre activitatea principald si cea
adiacentd imbracd un caracter de subsidiaritate, in sensul cd ambele tipuri de activitdti sunt
exercitate de acelasi organ (instanta de judecatd) si potrivit aceleiasi proceduri comune (dispozitii
generale privind judecata — art.287-312 C.proc.pen.), punctate Tn mod exceptional prin cateva
norme speciale.

In ceea ce priveste natura juridici a institutiei mentinerii arestarii preventive, ca
subdiviziune a genului de activitate judiciard adiacentd, referitoare la arestarea preventiva, trebuie
remarcat, pentru inceput, caracterul sdu de exceptie de la regula sesizarii (petitum) ce functioneaza
in aceastd materie.

" Art. 23, pet. 5 si 6 din Constitutia revizuita trateaza in mod diferit modalitatea si termenele de prelungire a
arestarii preventive 1n faza de urmarire penald, fatd de modalitatea si termenele de mentinere a arestérii preventive
in faza de judecata.

? Doctrina considera reglementarea constitutionald mult prea detaliata, substituindu-se practic prevederilor
care trebuiau si-si giseascd locul in Codul de Procedura Penala. In acest sens a se vedea 1. Neagu, Drept procesual
penal. Partea generald. Tratat, Ed. Global Lex, Bucuresti, 2007, p. 91.

* In vechea reglementare, in lipsa unor dispozitii legale exprese, privitoare la modalitatea si termenele de
mentinere a arestdrii preventive, i-a revenit Curtii Constitutionale rolul de a unifica aplicarea si interpretarea acestui
cadru legislativ, statudnd cd si in faza de judecatd arestarea dureaza 30 de zile, putand fi prelungitd (Curtea
Constitutionala, Decizia nr. 60/1994, 02.03.1998, publicata in Monitorul Oficial nr. 57/28.03.1995 si Decizia nr.
546/1997, publicata in Monitorul Oficial nr. 98/08.03.
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Daca in faza de urmarire penald, indiferent cd ne raportdim la momentul initial al luarii
arestarii preventive, sau la un moment ulterior din evolutia acestei masuri (cand se schimba sau
inceteazd temeiurile initiale care au determinat luarea masurii),’ si indiferent ca legea permite
posibilitatea ca decizia in acest sens sd poatd fi luatd si din oficiu, organul judiciar competent sa
decida in aceasta materie, respectiv judecatorul, trebuie sesizat prealabil de catre procuror printr-o
propunere sau cerere.

Pentru exemplificare, chiar daca in cazul revocarii arestarii preventive legea (art. 139 alin.
2) permite ca aceasta sd intervina si din oficiu, avand 1n vedere faptul ca judecatorul este singurul
organ competent sd dispund in aceastd materie, in mod paradoxal, tot legiuitorul incumba in
sarcina procurorului obligatia de a sesiza instanta (art. 139 alin. 3' C. proc. pen.) in acest sens.

In faza de judecatd, mentinerea arestirii preventive in cazul in care subzista temerile ce au
stat la baza ludrii masurii sau revocarea masurii, in cazul in care acestea au Incetat, presupune o
activitate judiciard ce se exercitd din oficiu, fard a mai fi nevoie de o sesizare prealabild in acest
sens.

Putem aprecia ca sesizarea in vederea exercitdrii activitatii adiacente cu privire la libertatea
inculpatului este una legald, preexistentd, fiind atdt consecinta unei obligatii procesuale, cat si
derivatul sesizdrii principale cu activitatea de rezolvare a cauzei.

Puterea instantei de judecatd este exercitabila chiar si din oficiu, ceea ce inseamnd cd nu
existd niciun impediment legal (prin raportare la dispozitiile generale privind luarea, inlocuirea,
revocarea sau Incetarea de drept a masurilor de preventie) ca activitatea judiciard adiacentd, in
cazul arestarii preventive, sd se exercite si Tn urma unei sesizdri prealabile a procurorului sau
inculpatului, printr-o propunere sau cerere.

In toate cazurile verificarea legalitatii mentinerii arestarii in faza de judecats, dar in forma
controlului jurisdictional, se exercitd nu din oficiu, ci ca urmare a sesizarii printr-un recurs declarat
fie de procuror, fie de inculpatul arestat.

Chiar daca mentinerea arestdrii preventive este o activitate exercitabila si din oficiu, aceasta
nu presupune nici decizie arbitrard nici discretionalitate nelimitata, ci trebuie circumscrisd unui
parametru obiectiv, realizat prin evaluarea gravititii faptei comise si unui parametru subiectiv,
realizat prin evaluarea periculozitatii inculpatului.’” Mentinerea arestirii preventive, in faza de
judecatd, este o masurd care nu se materializeaza in mod direct intr-o duratd expres stabilita si
anuntatd, ca 1n cazul prelungirii arestérii preventive, in care atit punctul de plecare (dies a quo) cat
si punctul final (dies ad quem) sunt expres stabilite prin decizia judecatorului.

Pentru institutia mentinerii arestarii preventive, durata pentru care fiinteaza aceastd masura,
aparent una sine die, este una indusa, reglementatd in mod indirect atat prin obligatia verificarii
periodice, dar nu mai tarziu de 60 de zile, stabilite prin dispozitiile art. 160°, cat si prin
consecintele juridice ce intervin in cazul nerespectdrii acestei obligatii.

Astfel, potrivit art. 140 alin. 1 lit. b, dacd pana la expirarea termenului de 60 de zile instanta
nu a procedat la verificarea legalitdtii s1 temeiniciei arestdrii preventive, masura inceteazad de drept,
ceea ce Inseamna, 1n acest caz, ca masura dureaza maximum 60 de zile.

Aceastd duratd maximd, reglementatd in mod indirect, nu implicd vreo obligatie pentru
instanta de judecatd, de a pronunta mentinerea arestdrii pentru o anumitd perioadd, mai micad sau
egalid cu cea de 60 de zile, o astfel de modalitate de a proceda fiind nelegald.’

* Schimbarea temeiurilor care au stat la baza ludrii arestarii preventive determina inlocuirea masurii (art. 139
alin. 1) pe cand incetarea acelorasi temeiuri determina revocarea masurii (art. 139 alin. 2).

> Pentru o privire de drept comparat a se vedea M. Mercone, Diritto Procesuale Penale, VI Edizione, Gruppo
Editoriale Esselibri — Simone, 2003, p. 310.

% Aceste consecinte au fost statuate in mod obligatoriu de Inalta Curte de Casatie si Justitie, Sectiile Unite,
prin decizia nr. VII/2006, Monitorul Oficial nr. 475/2006.

i.c.cu, Sectia penala, decizia nr. 5320/2005, www.scj.ro.
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In sistemul procesual penal roman mentinerea arestirii preventive rimane o activitate
adiacent, indiferent de stadiul in care a ajuns activitatea principala de judecata® (in prima instanta,
in apel sau recurs), si indiferent daca in cauza s-a pronuntat o hotdrare nedefinitiva de condamnare.

Spre deosebire, in jurisprudenta’ Curtii Europene, punctul final al perioadei considerati
arestare provizorie este pronuntarea unei hotarari de condamnare in prima instanta.

Dupa aceastd hotdrare, indiferent dacd hotararea este sau nu executorie in dreptul intern al
unui stat membru, detentia se incadreaza, din punctul de vedere al Curtii, in art. 5 alin. 1 lit. a,
fiind o detentie dupa condamnare.

Chiar daca legea nationald a unui stat membru prevede ca sentinta devine executorie numai
dupa finalizarea tuturor cdilor de atac, arestarea preventiva se incheie, in sensul Conventiei, odata
cu condamnarea si hotararea din prima instanta.'® In situatia in care hotiararea de condamnare
pronuntatd de prima instantd este casatd sau desfiintatd de instantele superioare si dosarul este
trimis spre rejudecare 1n fata primei instante, cursul detentiei provizorii relncepe sa curgd, pana la
pronuntarea unei noi hotarari in prima instanta, adaugandu-se astfel primei perioade."'

Indiferent de modul in care apreciem durata mentinerii starii de arest, in faza de judecata,
aceasta se circumscrie limitelor generale fixate in art. 140 C. proc. pen., limite a caror depésire
conduce la Incetarea de drept a masurii: atunci cand, 1nainte de pronuntarea unei hotarari de
condamnare 1n prima instanta durata arestarii a atins jumatatea maximului special prevazut de lege
pentru infractiunea ce face obiectul invinuirii, precum si in alte cazuri prevazute de lege.

Prin expresia, celelalte cazuri previzute de lege, literatura de specialitate'? a identificat
situatiile reglementate de dispozitiile art. 350 alin. 3, potrivit cdrora, masurile de preventie
privative de libertate inceteaza de drept atunci cand, o data cu solutionarea cauzei penale in prima
instantd, se pronuntd: o pedeapsd cu inchisoarea cel mult legala cu durata retinerii si arestarii
preventive; o pedeapsd cu iInchisoarea cu suspendarea executdrii sau cu executarea la locul de
munci; amenda; o masura educativa.

Trebuie remarcatd in aceastd privintd o necorelare a dispozitiilor legale generale cu cele
speciale, care interpretate sistematic, ajung la concluzii contradictorii. Astfel, potrivit art. 136 alin.
6, masura arestarii preventive nu poate fi luatd in cazul infractiunilor pentru care legea prevedea
alternativ pedeapsa amenzii iar potrivit art. 350 alin. 3 lit. ¢, masura arestarii preventive inceteaza
de drept atunci cand instanta aplica pedeapsa amenzii. De lege ferenda, aceasta necorelare trebuie
inlaturata.

In doctrind se apreciaza ca incetarea de drept a masurii arestirii preventive intervine si in
cazul condamnirii la pedeapsa inchisorii, pedeapsa gratiati in intregime."

Ca o apreciere cu caracter general, persistenta motivelor plauzibile de a banui cd persoana
privatd de libertate ar fi comis o infractiune, este o conditie sine qua non a regularitdtii mentinerii
in arest. O banuiald puternica privind comiterea de catre inculpat a unor infractiuni grave poate
justifica initial detentia. Totusi, dupa o anumitd perioada, ea nu mai este suficientd, fiind necesare
alte motive care sa justifice continuarea privarii de libertate.

¥ Pentru mentinerea arestarii de catre instanta de apel vezi I.C.C.J., Sectia penala, decizia nr. 6564/2004, iar
pentru mentinerea cu ocazia judecirii recursului a se vedea icciy, Sectia penala, decizia nr. 6738/2004, in D. G.
Matei, Mdasurile Preventive, Culegere de practica judiciard, Ed. Hamangiu, 2006, p. 73-77.

? Acest principiu a fost afirmat pentru prima datd in cauza Wemhoff c¢. Germaniei, 27 Iunie 1968 si B. c.
Austriei, 28 Martie 1990.

1% Solmaz c. Turciei, 27561/02, 16 lanuarie 2007; Romanov ¢. Rusiei 63993/00, 20 Octombrie 2005; Iliev c.
Bulgariei, 48870/99, 22 Noiembrie 2004.

""Naus c. Poloniei, 7224/04, 16 Septembrie 2008; Kaukowski c. Poloniei, 10268/03, 4 Octombrie 2005 in
D. Bogdan, Arestarea preventivd si detentia in jurisprudenta CEDO, Bucuresti, 2008, p. 123-124.

2, Neagu, Drept procesual penal. Partea generald. Tratat, Ed. Global Lex, Bucuresti, 2007, p. 458.

1. Neagu, Drept procesual penal. Partea generald. Tratat, Ed. Global Lex, Bucuresti, 2007, p. 459.
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In unele cauze, in care instanta invocaser ,,starea probelor” pentru a justifica prelungirea in
timp a stirii de arest. Curtea Europeand'® a aritat ca, desi in general expresia ,.starea probelor”
(state evidence) poate fi un factor relevant pentru existenta si persistenta unor indicii serioase de
vinovdtie Tn comiterea unei infractiuni, dupd trecerea unui interval, nu poate justifica, singura,
intreaga perioadd de detentie provizorie.

1.2. Mentinerea arestarii preventive la primirea dosarului

In ceea ce priveste mentinerea arestirii preventive in faza de judecati, din economia
dispozitiilor legale, reiese cd aceasta poate imbraca doud forme. Astfel cu privire la mentinerea
arestarii preventive se pronuntd instanta la primirea si inregistrarea dosarului, in cauzele in care
inculpatul este trimis in judecata in stare de arest'” (art. 160 raportat la art. 300' Cod procedura
penald), si, in principal, In cursul judecdrii cauzei penale, instanta legal sesizatd in acest sens.
Diferenta intre cele doud forme este datd de organul judiciar competent sa analizeze legalitatea si
temeinicia masurii, in primul caz fiind vorba de o instantd de judecata care nu a fost investita si cu
solutionarea cauzei pe cand, in a doua situatie, este vorba chiar de instanta de judecatd chemata sa
se pronunte cu privire la raportul juridic de conflict dedus judecitii si care a fost deja legal sesizata
in acest sens.

Aceasta este si ratiunea pentru care, in cazul verificdrii legalitdtii i temeiniciei arestarii
preventive la primirea dosarului, aceasta activitate are loc in camera de consiliu, pe cand in cazul
verificarilor din cursul judecitii, acestea au loc la termenul fixat pentru sedinta obisnuitd,'® in
conditii de publicitate, oralitate si contradictorialitate.

De asemenea, in cursul judecatii, pe langda obligatia instantei de a verifica periodic
legalitatea si temeinicia arestarii preventive, in conditiile art. 160°, asupra mentinerii arestarii
preventive, instanta de judecatd se mai pronuntd in mod obligatoriu si atunci cand rezolva actiunea
penald, in conditiile art. 350 alin. 1 C. proc. pen. Potrivit acestor dispozitii, instanta are obligatia
ca, prin hotarare, sa se pronunte asupra ludrii, mentinerii sau revocarii masurii arestarii preventive.

In lumina dispozitiile art. 160 C. proc. pen., atunci cand procurorul dispune, prin
rechizitoriu, trimiterea in judecatd a inculpatului aflat in stare de arest, dosarul se nainteaza
instantei competente cu cel putin 5 zile inainte de expirarea mandatului de arestare sau, dupd caz, a
duratei pentru care a fost dispusd prelungirea arestarii. Instanta, In camera de consiliu, procedeaza
potrivit art. 300"

In ceea ce priveste natura termenului de 5 zile, apreciez ca la clasificarea sa putem aplica
,mutats mutandis”, indrumarile obligatorii'’ ale Inaltei Curti de Casatie si Justitie care au statuat,
cu privire la o dispozitie legala asemandtoare, ca sintagma folositd de legiuitor ,,inainte de
expirarea duratei arestdrii preventive” are caracter imperativ si nu de recomandare.

Avand in vedere ci legiuitorul trimite in mod expres la dispozitiile art. 300, ce fac parte din
dispozitiile generale privind judecata (art. 287-312 C. proc. pen.), norme comune, cu caracter
general, dupa care se desfdsoard orice judecatd, indiferent de gradul instantei si indiferent de felul

14 Mckay c. Regatului Unit, 543/03, 03 Octombrie 2006; Vrencev c. Serbiei, 2361/05, 23 Septembrie 2008;
Hass c. Poloniei, 2782/04, 07 Noiembrie 2008; Garringnec c. Frantei, 21148/02, 10 Tulie 2008 in D. Bogdan,
Arestarea preventivd §i detentia in jurisprudenta CEDO, Bucuresti, 2008, p. 129.

1.C.C.J., Sectia penala, decizia nr.6102/29.12.2003, in BJ pe anul 2003 ;

' D. G. Matei, Mdsurile Preventive, Culegere de practicd judiciard, Ed. Hamangiu, 2006, p. 76-78, 1.C.C.J.
S. p., d. nr. 6562/0712.2004;

7'1.c.C.J., Sectiile Unite, Decizia de admitere a recursului in interesul legii nr. XXV/2008, Monitorul
Oficial nr. 372/2008.

LESIJ NR. XVII, VOL. 1/2010



Andrei Zarafiu 67

judecatii,'® apreciem ca institutia mentinerii arestirii la primirea dosarului este aplicabild atat
pentru momentul inregistrarii dosarului la prima instantd de judecatd, cat si pentru momentul
inregistrarii dosarului la instanta de apel sau de recurs; in aceastd situatie doar actul sesizdrii este
diferit (rechizitoriul in primul caz, declaratie de apel sau recurs in cel de-al doilea caz).

Dupa inregistrarea dosarului la instantd, in cauzele in care inculpatul este trimis in judecata
in stare de arest, instanta este datoare sa verifice din oficiu, in camera de consiliu, legalitatea si
temeinicia arestarii preventive.

Dacd instanta constatd cd temeiurile care au determinat arestarea preventivd au incetat, sau
ca nu exista temeiuri noi care sa justifice privarea de libertate, dispune, prin incheiere, revocarea
arestirii preventive si punerea de indata in libertate."

Cand instanta constatd cd temeiurile care au determinat arestarea impun in continuare
privarea de libertate, sau ca existd temeiuri noi care justifica privarea de libertate, instanta mentine,
prin incheiere motivata,” arestarea preventiva.

Incheierea poate fi atacata cu recurs, in conditiile art. 160° alin. 2.

3.3. Verificari privind arestarea inculpatului

Prelungirea in timp a stérii de arest in cursul judecatii, prin mentinerea acestei masuri, este
consecinta unei autosesizari sau obligatii procesuale instituite in acest sens, ce intervine in
momente diferite ale activitatii judiciare.

Astfel, am analizat forma de mentinere a arestdrii inculpatului, ce intervine ca urmare a
verificarii legalitatii si temeiniciei masurii de catre instanta competentd, activitate ce se efectueaza
in camera de consiliu, o datd cu inregistrarea dosarului la prima instantd de judecatd, la instanta de
apel ori la instanta de recurs.

De asemenea, avand in vedere ca activitatea judiciard de naturd penala din faza de judecata
implica parcurgerea unor etape succesive care uneori se prelungesc in timp,*' in incercarea de a
evita o privare de libertate arbitrard, continuatd dincolo de limitele ei rezonabile, legiuitorul a
instituit Tn sarcina instantei investite cu activitatea principald, obligatia verificarii periodice a
legalitatii si temeiniciei arestarii preventive in cursul judecatii.

Astfel, potrivit art. 160" C. proc. pen., in cursul judecitii instanta verifica periodic, dar nu
mai tarziu de 60 de zile, legalitatea si temeinicia arestarii preventive.

Activitatea de verificare a legalitétii si temeiniciei arestarii preventive, desi pastreaza natura
juridicd a unei activitati procesuale cu caracter adiacent, este efectuatd de acelasi organ care
desfdsoard si activitatea principald (de rezolvare a cauzei in primad instantd, in apel sau recurs) si
potrivit aceleiasi proceduri comune, contradictorii si publice.

Natura juridicd neclard a termenului maxim de 60 de zile in care instanta trebuie sa verifice
legalitatea si temeinicia masurii a dus la opinii controversate in ceea ce priveste sanctiunea
incidenta in cazul nerespectarii sale.

Astfel, intr-o opinie,”* se apreciazi ci in cazul desfisurrii termenului de 60 de zile al
verificarii arestarii intervine incetarea de drept a masurii preventive. Argumentul adus in sprijinul
acestei opinii este acela al caracterului imperativ al dispozitiilor constitutionale si ale Codului de

'8 1. Neagu, Drept procesual penal. Partea speciald. Tratat, Ed. Global Lex, Bucuresti, 2008, p. 181.

" 1.C.C.J., Sectia penala, decizia nr. 4265/11.07.2005.

2 Judecatoria Sectorului 1 Bucuresti, incheierea din 26.octombrie 2005, in D. G. Matei, Mdsurile
Preventive, Culegere de practica judiciard, Ed. Hamangiu, 2006, p. 50-51.

! Aprecierea implicd anumite nuantari. In cazul procedurii speciale de judecatd a unor infractiuni flagrante,
judecata nu dureaza mai mult de 10 zile (art. 473 alin. 3).

22 L Coras, Arestarea preventiva, Incetarea de drept a masurii arestdrii inculpatului”, Dreptul nr. 6/2005, p
181;
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Procedurd Penald. Nu rezulta in final dacd incetarea de drept intervine in aceastd situatie, ca
urmare a expirarii termenului prevazut de lege sau a celui stabilit de organul judiciar, ci doar se
concluzioneaza ca, deoarece termenul limita de verificare a masurii arestarii preventive este, in
cursul judecatii, de 60 de zile, rezultd cd mentinerea acestei masuri este pentru maximum 60 de
zile 1ar depasirea acestui termen echivaleaza cu incetarea de drept a masurii preventive.

Intr-o alta opinie, se arata ca omisiunea verificarii periodice a arestarii nu atrage incidenta
dispozitiilor privind incetarea de drept, ci a celor privind nulitétile. Verificarea periodica a arestarii
este o garantie impotriva mentinerii arbitrare a masurii. Termenul de 60 de zile nu reprezintd
durata masurii preventive, ci durata maxima in care judecatorul asigurad verificarea legalitati si
temeiniciei arestarii preventive.

In cazul depsirii termenului de 60 de zile sunt incidente dispozitiile art. 185 alin. 3 si nu
cele ale art. 185 alin 2, sanctiunea care intervine fiind aceea a nulitatii relative in conditiile art. 197
alin. 1 si 4, numai daca arestatul poate dovedi o vatamare produsa prin depasirea termenului de
verificare. Vatdmarea ar putea consta in intervenirea, inainte de verificare a unor temeiuri, care ar
fi determinat revocarea masurii.”* Desi consideraim intemeiatd aceasti ultima opinie, aceastd
controversa juridica a fost transatd de Inalta Curte de Casatie si Justitie care, in exercitarea rolului
sau constitutional de a asigura aplicarea si interpretarea unitard a legilor in Romania, a stabilit ca
neverificarea de cdtre instantd, in cursul judecdtii, a legalitatii si temeiniciei arestarii preventive a
inculpatului inainte de mplinirea duratei de 60 de zile, atrage incetarea de drept a masurii arestarii
preventive luata fata de inculpat si punerea lor de indata in libertate.”

Interventia instantei supreme a provocat si modificarea legislativd care consacra incidenta
incetarii de drept a arestarii preventive in cazul nerespectirii termenului de 60 de zile.*

Daca instanta constatd cd arestarea preventiva este nelegald, sau cd temeiurile care au
determinat arestarea preventiva au incetat sau nu existd temeiuri noi care sa justifice privarea de
libertate, dispune, prin incheiere motivata, revocarea arestarii preventive si punerea de indata in
libertate a inculpatului.

Cand instanta constatd cd temeiurile care au determinat arestarea impun in continuare
privarea de libertate, sau cd existd temeiuri noi care justifica privarea de libertate, instanta dispune,
prin Incheiere motivatd, mentinerea arestarii preventive.

Spre exemplu, in cazul in care inculpatii au fost trimisi in judecatd, insd cercetarea
judecatoreascd nu a inceput inca, urmand sa fie audiati martorii din lucrari, precum si ceilalti
inculpati, existand posibilitatea reald ca unii dintre acestia sa zadarniceasca aflarea adevarului prin
influentarea martorilor sau coinculpatilor, se impune mentinerea starii de arest.”’

In cursul judecitii instanta este datoare si administreze toate probele necesare stabilirii
adevarului judiciar, chiar daca aceasta presupune o prelungire a procesului si nu implicd in mod
direct punerea in libertate a inculpatului pe acest motiv.*®

Interpretand dispozitiile art. 160" alin. 2 si 3, ar reiesi ca singurele solutii posibile ce pot fi
pronuntate de instantd, dupa indeplinirea obligatiei de verificare a legalitatii i temeiniciei arestarii
preventive, ar fi, in opinia legiuitorului, revocarea arestérii sau mentinerea arestarii.

B M. Cretu, ,,Arestarea preventiva. Reglementari recente”, RDP nr. 3/2004, p. 29;

* 1. C. Uta, Verificari privind arestarea inculpatului in cursul judecitii — garantie impotriva mentinerii
arbitrare a masurii preventive, Dreptul nr. 2/2006, p. 217.

»i{c.cy, Sectiile Unite, Decizia VII/2006 de admitere a recursului in interesul legii, urmata de modificarea
art. 140 alin. 1 lit. a prin Legea nr. 356/2006;

6 Lit. a de la alin. 1 al art. 140 este reprodusa astfel cum a fost modificatd prin art. I pet. 61 din Legea nr.
356/2006.

71.C.C.J., Sectia penald, decizia nr. 6562/07.12.2004, www.scj.ro.

#ic.cy, Sectia penala, decizia nr. 3959/15 iulie 2004, www.scj.ro.
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Apreciez cd, In considerarea dispozitiilor generale din materia masurilor preventive, la
inlocuirea sau incetarea de drept a masurii, precum si a naturii juridice a acestor remedii de intrare
in legalitate, ce impun analiza si din oficiu a temeiurilor care le determini (art. 139 alin. 3' si 37
precum si art. 140 alin. 3), in urma verificarii legalitatii si temeiniciei arestdrii preventive, instanta
poate dispune, prin incheiere, si inlocuirea sau incetarea de drept a arestarii preventive, fard a fi
sesizata de procuror sau inculpat in acest sens.

Institutia verificarii legalitdtii si temeiniciei arestarii preventive, in cursul judecitii, nou
intervenitd 1n sistemul procesual roman, reprezintd o transpunere pe plan national a garantiilor
procesuale care asigurd evitarea arbitrarului In materia privarii de libertate, asa cum au fost ele
surprinse in jurisprudenta Curtii.*”

Controlul periodic rezultd cu necesitate din faptul cd circumstantele cauzei se pot schimba
si, In timp ce motivele de arestare pot continua sa existe in stadiile initiale ale detentiei, acestea pot
sd nu mai fie convingatoare in stadiile ulterioare. Revine autoritatilor sarcina de a supune arestarea
unui control judiciar, la intervale scurte si regulate. Supravegherea continud ar trebui sa fie la fel
de riguroasa ca si examinarea initiala.

In mai multe cauze, Curtea a notat ca, in cursul detentiei, instantele interne nu analizeaza
niciodata problema caracterului rezonabil al duratei detentiei, o astfel de analiza fiind extrem de
importanta dupd ce reclamantii petrecuserd mai multa vreme in arest preventiv, si fusese depasita
durata maxima de detentie preventivd previzuta de legea internd.”’ Intr-o alti cauzi Curtea a
folosit acest argument, chiar dacd durata detentiei maxime prevazutd de legea interna nu fusese
depasita.”!

In concluzie, asa cum arati Marea Camerd, instantele interne au obligatia si analizeze
repetat mentinerea arestdrii preventive in cursul procesului, in vederea asigurdrii eliberarii
persoanei private de libertate atunci cand circumstantele nu mai justifica acest lucru.”

Concluzii

Problema prelungirii privarii de libertate provizorie, pana la solutionarea definitiva a unei
cauze penale, pune in discutie o controversd interesantd, a aplicdrii simultane a doud principii:
detentia provizorie a unui acuzat nu poate fi mentinutd dincolo de limitele ei rezonabile, conform
art. 5 alin. 3 din Conventia Europeand a Drepturilor Omului, iar pe de altd parte, durata totala a
unui proces trebuie sd se inscrie intr-un termen rezonabil, potrivit art. 6 alin. 1 din aceeasi
Conventie.

Utilizarea remediilor procesuale prin intermediul cadrora se continud in timp privarea de
libertate provizorie implicd o atentie deosebitd din partea organelor judiciare, deoarece, daca la
momentul punerii in discutie a acestei privari de libertate, luata cu titlu provizoriu, printr-o masura
preventiva, ar exista probe din care sd rezulte in mod cert vinovatia inculpatului, s-ar impune
pronuntarea unei hotdrari judecatoresti de condamnare, si nu luarea unei masuri preventive.

¥ Assenov si altii c. Bulgariei, 6847/02, 08 Noiembrie 2005; Estrikh c. Letoniei, 73819/01, 18 lanuarie
2007.

% A se vedea spre exemplu Khudoyorov c. Rusiei, 6847/02, 8 Noiembrie 2005 (5 ani, 4 luni si 6 zile);
Korchuganova c. Rusiei, 75039/01, 8 Iunie 2006 (5 ani, 1 Iuna si 26 de zile); Scheglyuk c. Rusiei, 7649/02, 14
Noiembrie 2006 (1 an si 10 luni).

' Mamedova c. Rusiei, 7064/05, 1 Tunie 2006 (detentie de aproximativ 1 an, legea interna permitea maxim 2
ani).

32 Mckay c. Regatul Unit, 543/03, 30 Octombrie 2006 in D. Bogdan, Arestarea preventivd si detentia in
Jurisprudenta CEDO, Bucuresti, 2008, p. 128-129.

LESIJ NR. XVII, VOL. 1/2010



70 Lex ET Scientia. Juridical Series

Datoritd naturii lor juridice particulare, ambele proceduri, de prelungire si de mentinere a
arestarii preventive, au o configuratie juridica de sine statitoare, adiacenta activitatilor judiciare
obisnuite, de desfasurare a urmaririi penale sau de judecare a cauzelor penale. Ele nu privesc
fondul raportului juridic de conflict dedus spre solutionare organelor judiciare ci aspecte separate,

In consecintd, atat activitatea de rezolvare a propunerii de prelungire a arestarii preventive
cat si activitatea in urma careia se decide sau nu mentinerea arestarii preventive, ca activitdti
judiciare adiacente activitatii principale, intrucat nu privesc elementele de fond ale raportului
juridic de conflict, (existenta faptei, a persoanei care a savarsit-o si eventuala vinovétie a acesteia),
se circumscriu In ceea ce priveste competentele instantelor judecdtoresti stabilite prin Legea nr.
304/2004, activitatii de solutionare si nu celei de judecata.
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