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Abstract

The publication in the Official Gazette of the Government’s Emergency Ordinance number 37 from 22 of
April 2009 concerning certain measures of improving the activity of the public administration gave us the
opportunity of initiating this step through which we tried to present the main substance modifications brought
to the public administration and their impact on the public function.”In the first section of the study will
present meanings concept of public service and regulation deconcentrat in English law from the basic law of
the State Constitution of Romania.In the second section of the study will present the main changes the activity
of public administration, starting with the presentation structure Ordinance number 37 from 22 of April 2009
and continuing to treat more of the main changes of public administration.

Keywords: Deconcentration, public services deconcentrate, cotractul management, right to good
administration, management contract.

Introduction

,Deconcentration, descentralization, these are the key words in matter o administrative
organization.The exception is represented by the authorities which are leading the state (The
President of the Republic, The Prime-Minister, ministers). Any other administrative authority is,
in principle put either in a deconcentration statute, or in a descentralized one.”*

The principle of the deconcentration of the public services is a new concept, which is not
stipulated by the 1991 Romania’s Constitution, being used the terminology of descentralization of
public services.

By explicitly introducing in the review of the Constitution the deconcentration of public
services as a distinct principle in relation to decentralization and local autonomy, it meets the need
for scientific rigor, referred repeatedly to current doctrine in this matter?

Deconcentration is an interim measure in the process of decentralization is regarded as
transfer of power from center to power the central leadership at the various local bodies.

Between territorial deconcentration and decentralization should not be put equal sign. They
have items that you like and elemnte they differ fundamentally. What unites them is that the
decision is taken by an authority that is implanted in the territory.

What distinguishes them is the different nature of the case which decizia.ln
deconcentration, an organ of state, and in the case of decentralization, an autonomous body elected
by the local community.

Officers of the territory, where deconcentration, there are simple tools of the center, they
have a specific skill, they have powers and responsibilities®.

* Assistant, Law Faculty, “Nicolae Titulescu” University, Bucharest (e-mail: stefanelena@gmail.com).
! Rene Chapus, Droit administrative general, Tome I, 7-edition, Paris, Montchrestien, 1992, p.312.
2 Cristian lonescu, The Treaty of contemporary constitutional law, Ed All Beck, Bucharest 2003, page. 95
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Literature review

Public services issues has been the subject of studies worldwide especially in French law.
Recall in this connection as follows: Rene Chapus, general administrative Droit, Tome I, 7th
edition, Paris, Montchrestien 1992, pag.312.

Also in the national literature highlight a number of studies dealing with: decentralization,
deconcentration and public deconcentrate, as follows: Vergina Vedinas, Administrative Law,
Legal Publishing World, ed Il, Bucharest 2006, pag.317, Antonie lorgovan, The Treaty of
Administrative Law, Vol I, ed 4, Ed All Beck, Bucuresti 2005, p. 459, Apostol Dana Tofan,
Administrative Law, Vol I, 2nd Edition Ed CH Beck, Bucharest 2008, pag.258, Cristian lonescu,
The Treaty of contemporary constitutional law, Ed All Beck, Bucharest 2003, p. 95, Vergina
Vedinas, Administrative Law, Universe Publishing Law, ed 4-a, Bucuresti 2009, pag.390, Jean
Vermeulen, Status of civil servants, Bucharest, Institute of Fine Weather Charts, 1933, page 309.

The notion of deconcentrated public service. Provisions of Government
Emergency Ordinance no. 37 of 22 April 2009

1. The concept of deconcentration, decentralization and deconcentrated public
services

According to the 120 article from the Romanian Constitution “the local public
administration in the territorial administrative unities is based on the following principles’:
descentralization, local autonomy and the deconcentration of the public services”.

The present law of descentralization® in article 2, letter j defines deconcentration as being:
“the redistribution of administrative and financial competences by the ministries and the other
speciality mechanisms of the central public administration towards it’s own speciality mechanisms
from the territory”.

Concerning the term of “the descentralization of the public services™, used in it’s initial
variant of the Constitution, as the doctrine hurried to specify immediately after it’s come into
force, strictly scientifically it was about “deconcentration of the public services” because there
were taken into consideration at first the services which were exterior, to the ministries, meaning
the branches from the territory of the ministries, which remain vertically subordinated to these
ones, and horizontally subordinated to the prefect.

In addition can be about the establishment of public services at local level.

The deconcentrated public services are administrative structures through which the
ministries and other central mechanisms realize their attributions given by the law.

We are thus establishing that an effect of the deconcentration is the one that the central
power gives up of a part of it’s prerogatives, which are distributed to a series of local public
authorities.”

Due to the fact that between the central power and the one from the territory there is a
relation of hierarchical subordination, the deconcentrated authority is dependent of a hierarchic
superior which has hole right of canceling it’s decisions®.

63

® Vergina Vedinas, Administrative Law, Legal Publishing World, ed 2-a, Bucuresti 2006, page.317

4 Law n0.215/2001 on local public administration, published in Official Gazette, Part I, no. 204 of 23 April 2001,
updated

> Law no. 195/2006, Law decentralization framework (published in the Official Gazette no. 453/25.05.2006)
updated

® Antonie lorgovan, The Treaty of Administrative Law, Vol I, ed 4, Ed All Beck, Bucuresti 2005, page. 459

" Apostol Dana Tofan, Administrative Law, Vol |, ed. to 2nd Ed CH Beck, Bucharest 2008, page.258
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2. Aspects related to the publishing in the Romania’s Official FFICIAL Gayette Part |
nb. 264/22.04.2009 oh the Governement’s Emergency Ordinance nb. 37 from 22.04.2009
concerning certain measures of improving the activity of the public administration

Briefly illustrate the order in the ordinance that it has a number of five articles which have
references to the Statute of Civil Servants the Teachers Staff’s Statute and other precautions.

2.1. Through this normative document Law nb.188/1999 concerning the Statute of Civil
Servants is modified, establishing that the organization for the recruitment of candidates for the
vacancies in the local and central public institutions and authorities as well as for the
deconcentrated public services of the ministeries and of other speciality mechanisms of the central
public administration from the territorial-administrative unities are coming into being in the
following way: the committee named through the Prime Minister’s decision, according to the law,
for senior officials: by the The National Agency Of Civil Servants for the leading general and
specific functions, excepting the Secretary village head office and head office, the commune’s
secretary ; by the public institutions and authorities in whose state of function there is the vacant
public function for village secretary, service chief and head office and all execution public
functions.

2.2. There will also be modified the list for the leading public functions which will include
among others, the following functions: director of the autonomous administratative authorities
from the ministries’s apparatus and other speciality mechanisms of the central public
administration, as executive director inside the prefect’s institution, inside the local public
administration’s authorities and inside those’ s subordinated public institutions’s.

2.3. Through this ordinance is being completed Law nb. 128/1997 concerning The
Teaching Staff’s Statute, in order for the deputy and general school inspectors and the director
of Teaching Stuff House to be changed.

Thus, it is stipulated that the naming as school general inspector, deputy general school
inspector and as Teaching Stuff House Director will be made through the order of The
Ministrie’s of Inovation, Research and Education order. That is why, the school general inspector
and the Director of The House of Teaching Stuff are closing with the minister of inovation,
research and education an educational management contract with a term of maximum 4 years,
which contains the directions and the objectives of the educational strategy, according to the
objectives from the government’s Program, and that these will be trimestrial made actual.

The educational management contracts, finished and based on Law nb. 128/1997,
unwinding will finish their effects after 15 days from the date of coming into force of the
emergency ordinance, which coincides with the date of it’s publication.

2.4. In the text of the ordinance it is not specified what will happen with these public civil
servants as soon as their functions will be dissolved in a term of 32 days from the date of it’s
coming into force, meaning 22 of April 2009.

Art.I11, alin. (1) from the Government’s Emergency Ordinance Nb.37/2009 stipulates that
the public functions, specific public functions and the posts having a contractual regime, which
confer the quality of deconcentrated public services’s chief of the ministries and other central
public administration’s mechanisms from the territorial-administrative unities specified in the
annex to this ordinance, and also this one’s deputies, will be canceled in a term of 32 days from
the date of it’s coming into force.

We can only deduce on a basis of juridical reasoning corroborating more law texts from
the Labour Code and the The Statute of Civil Servants, which are the legal possibilities which

8 Vergina Vedinas, Administrative Law, Legal Publishing World, ed 4-a, Bucuresti 2009, page.390
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the respective civil servant will have because he will remain civil servant, only the post will be
canceled.

Starting with 22 April, according to alin.(11) of art.lll, from the same civil servants’s
ordinance and put in a contractual regime which occupy the higher mentioned posts, will be
applied in a corresponding way the legal stipulations concerning the ceasing of the job’s relations,
respectively of the work relations stipulated in the Law Nb.188/1999 concerning The Statute of
Civil Servants, republished with the subsequent completions, respectively in Law Nb.53/2003-
Labour Code, with the subsequent modification and completions. It can also be interpreted that
become incidents the precautions of the 99 art, alin.(1), letter b), alin.(3) and alin.(5)-(7) from Law
nb.188/1999. According to these law texts, in the notice period of 30 calendar days, if inside the
public institution or authority there are proper vacant public functions, the person who has the
legal competence of naming into the public function has the obligation of offering it to the civil
servants’s affected by the disposals of the mentioned ordinance.

In case there are no proper vacant public functions inside the public institution or authority,
the public institution or authority has the obligation of asking The National Agency of Civil
Servants, in the notice period, the list of vacant public functions. If there is no other proper vacant
public function identified in the notice period, the civil servant will be transfered in a job’s
interest or if asking. The taking over of the vacant posts must be made in term of a month,
meaning 23 of May (the latest).

2.5. In the annex of the in case normative document are enumerated 40 deconcentrated®
services subordinated to 11 ministries where will be made suspensions of the general directors, of
the deputy directors and of the heads office (The Ministry of Health, The Ministry of National
Patrimony, Cults and Cultures, the Ministry of Middle and Little Enterprises, The Ministry of
Business Medium and Commerce, The Ministry of Sports °and Youth, The Ministry of Public
Finance, The Ministry of Rural "'Development, Forests and Agriculture, The Ministry of

® At the Bucharest there are a number of 32 public services, according http://www.prefecturabucuresti.ro/servicii-
publice-deconcentrate/index.html so: Municipal Agency for Employment Bucharest House of Pensions of
Bucharest, Department of Labor, Social Solidarity and Family, Bucharest Agency for Environment Protection
Bucharest, The Public Health of Bucharest Directorate General of Finance of Bucharest, General Directorate of
Bucharest Police, Department of the Bucharest National Archives, School Inspectorate of Bucharest, The Veterinary
and Food Safety Bucharest, Regional Directorate of Statistics of the Bucharest Municipality, Directorate for Sport
of Bucharest, Department for Culture, Cults National Cultural Heritage and the City of Bucharest, Department for
Agriculture and Rural Development, Bucharest Inspectorate for Emergency Situations "Dealu Spirii" of Bucharest,
the Office of Cadastre and Real Estate Advertising of Bucharest Municipality, Regional Inspectorate for Consumer
Protection Bucharest-IIfov, Direction Inspection and Control of Persons with Disabilities, Territorial Employment
Inspectorate of Bucharest, Territorial Inspectorate Regim Forest and Hunting Bucharest, General Directorate of
Gendarmerie of Bucharest, the mobilization of Economy Planning and Preparing for the defense of Bucharest
Municipality, The Inspectorate Construction of the Bucharest Municipality, Agency for Payments and Intervention
in Agriculture, Regional Directorate for Operations, Customs, Excise and Bucharest, The Financial Guard - Section
Bucharest, Regional Directorate of Legal Metrology Bucharest. Romanian Road Authority Agency - Bucharest,
Bucharest Commissioner of the National Guard for Environment Directorate of Youth Bucharest, Bucharest
Regional Inspectorate Social, Territorial Office for Small and Medium Enterprises and Cooperatives Bucharest

1 Ministry of Youth and Sport has directions operate sports councils, county directions for youth sports
complexurile national and municipal, municipal sports clubs and town houses of student culture, and the Ministry of
Finance - general directions of public finance councils, county and regional lines to excise duties and operations of
county polling Guardia di Finanza

™ The Ministry of Agriculture are county directions for agriculture and rural development, territorial inspectorates
for quality seed and propagating material, territorial inspectorates for the forest and hunting centers county
payments and Intervention for Agriculture, county offices of agricultural advice and for improvement in animal
husbandry and breeding, offices of payments to rural development and fisheries, soil studies offices and Agricultural
directions forestry and county councils.
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Environment'?, The Government’s General Secretariat, The Ministry of Economy™, The Ministry

Of Informational Society and Communications.)

2.6. Another element of novelty brought by this ordinance is represented by the fact that the
chiefs of the deconcentrated services of the ministries will be named on the basis of a
management project and of a contract which will contain the performance indicators which they
must fulfil for practicing the job. In this way the job completion is canceled.

Until the moment of coming out of this ordinance, the occupation of this public function
was made through competition', promotion, transfer, redistribution but also through other ways
stipulated by the law. The announcement concerning the competition will be published in
Romania’s Official Gazette and in another known newspaper with at least 30 days before the date
of the job competition. The competition has at it’s basis the principle of opened competition,
transparency, professional worths and competence, and also the one of equal acces to public
functions for every citizen who accomplishes the legal conditions.

According to the precautions of this Ordinance, the management contract will be
assimilated to the individual labour contract and gives the titular length of service and speciality.

In the ordinance it was specified that “the evaluation of the knowledge and managerial
aptitudes on the basis of some management projects is organized by chief accountants in whose
subordination, coordination or authority the respectively deconcentrated public services function.

In the normative document it was inserted a stipulation concerning the recommendation on
functions, in order for the political intruders to be excluded from the beginning, but, practically,
everything there is in the subordination of these ministries will politicize because the period for
which the management contract is concluded is 4 years.

Taking into consideration the 4 years management contract we can affirm that the stability
in function- the principle which rules the public function is really affected. The principle of
stability in function is deeply related to the civil servants’s right of career. Stability and
irremovability have their origin in the need of finding an instrument which can stop the permanent
increasing mix in administrationin art. 111 alin.5 it is stipulated that the cumulative conditions
which must be achieved by the chief of the deconcentrated ministries, according to the precautions
of the present ordinance: must have Romanian citizenship; must have good knowledge of written
and spoken Romanian language; must have full capacity of exercise; must have a good state of
health certified on the basis of speciality medical exam; must have university license studies,
respectively long term superior studies finished with diploma; must not been convicted for
breaking the law against humanity, against state, or against the authority, the service, or related to
the service, which prevents making justice, of fals or of a coruption deed, or of breaking the law
with intention, excepting the situation when rehabilitation intervened; has not developed activities
of political police; fulfils also other specific criteria established by the principal accountant, on
whose subordination, coordination or authority is functioning the respective deconcentrated
public service.

12 Ministry of Environment is responsible for regional and local agencies of environmental protection, regional and
county comisariatele Guard of the Environment, the regional intermediate for SOP Environment and water lines and
regional councils of the Romanian Waters, county councils.

3 Ministry of Economy has subsidiaries operate territorial Romanian Agency for Energy Conservation, Ministry of
Education - school inspectors councils and the General Secretariat of the Government - directions veterinary and
food safety, directions for statistics and regional councils, territorial units ANRM and territorial inspectorates
regional and state construction

1L aw no. 188/1999 on the status of civil servants, published in the Official Gazette Part I, nr.600 / 08.12.1999
republished, amended
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Finally, we can memorize the term of 32 days which is given to the civil servants’s from
the deconcentrated public services to whom the functions are canceled according to The
Government’s Ordinance Nb.37 from 22 of April 2009.

The text of the ordinance does not mention the contents of the management contract which
can be a standard one or a innovation as the ordinance.

We can only suppose that the management contract in this case may be: organization,
leadership and public service administration deconcentrat respectively, in terms of achieving an
efficient management and quality based on performance indicators and targets set.

Contract management will end with ordonatorii principal of subordinated loans, or in
coordination which operates under the authority of public service deconcentrat and a maximum of
4 years.

Conclusions

The evolution of the Romanian society will decide the opportunity represented by The
Government’s Ordinance Nb.37 from 22 of April 2009 which changed the way of regulation of the
public function and the civil servants’s by introducing the management contract as a way of
occupying these functions.

The Charter of The Human Rights™ which exists at The European Union’s level includes
the right of good administration as a Union citizens’s fundamental right, art. 41.

On 6 September 2001, The European Parliament adopted The European Code of good
administrative conduct'® which the mechanisms of The European Union, administration and it’s
civil servants must respect in relation with the public.

But remains to be seen whether through this ordinance that wants itself revolutionary, the
citizen’s right to a good administration will be respected, and leaving aside the subtle political
implications of this normative act, the new civil servants “will accomplish their job” with
professionalism in their managerial 4 years mandate in order for the citizen, meaning the person
who is paying taxes, does not suffer from the civil servants’s “modifications from 4 to 4 years “
inside the deconcentrated public services from the ministries and the other mechanisms of the
central public administration and territorial-administrative unities stipulated in this ordinance.

15 Charter of Fundamental Rights, OJ 2007 C 303
'8 The European Code of Good Administrative Office official publications of the European Communities, L-2985,
Luxembourg, 2002, ISBN 92-95010-42-6
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SCURTE CONSIDERATII PRIVIND SERVICIILE PUBLICE
DECONCENTRATE CA URMARE A INTRARII TN VIGOARE A
ORDONANTEI DE URGENTA A GUVERNULUI NR. 37 DIN 22.04.2009
PRIVIND UNELE MASURI DE TMBUNATATIRE A ACTIVITATII
ADMINISTRATIEI PUBLICE

Elena Emilia STEFAN*

Abstract

Publicarea in Monitorul Oficial al Romaniei a Ordonangei de Urgensa a Guvernului nr.37 din 22.aprilie
2009 privind unele masuri de Tmbunatarire a activitatii administragiei publice ne-a dat prilejul inigierii
acestui demers prin care am ncercat sa prezentam principalele modificari de substanfa aduse activitdarii
administrasei publice si impactul acestora asupra funcyiei publice.in prima secziune a studiului vom prezenta
semnificariile conceptului de serviciu public deconcentrat precum si reglementarea acestuia in legislasia
romaneasca Tncepand cu legea fundamentals a statului, Constitusia Romaniei.Tn cea de-a doua sectiune a
studiului vom prezenta principalele modificari aduse activitatii administragiei publice, Tncepand cu
prezentarea structurii ordonagei de urgensa nr.37 din 22.aprilie 2009 si continuand cu tratarea pe larg a
principalelor modificari aduse administrariei publice.

Cuvinte cheie: Deconcentrarea, servicii publice deconcentrate,cotractul de management, dreptul la o buna
administrare

Introducere

,Deconcentrare, descentralizare, acestea sunt doua cuvinte cheie in materie de organizare
administrativa. Exceptie fac autoritatile care sunt Tn fruntea statului (Presedintele de Republica,
Primul-Ministru, ministi). Orice alta autoritate administrativa este, in principiu plasata fie Tntr-un
statut de deconcentrare, fie intr-unul de descentralizare”.!

Principiul deconcentrarii serviciilor publice este un concept nou, nefiind prevazut de
Constitutia Romaniei din 1991, folosindu-se terminologia de descentralizare a serviciilor publice.

Prin introducerea expresa cu ocazia revizuirii Constitutiei a principiului deconcentrarii
serviciilor publice, ca un principiu distinct in raport cu descentralizarea si autonomia locala, se
raspunde necesitatii de rigoare stiintifica, evocata in repetate randuri in doctrina actuala, Tn aceasta
chestiune®.

Deconcentrarea este 0 masurd intermediara in procesul descentralizarii, fiind privita ca
transfer de atributii de la centru la agentii puterii centrale aflati la conducerea diferitelor organisme
locale.

Tntre deconcentrare si descentralizare teritoriala nu trebuie pus semnul egalitatii. Ele au
elemente care le aseamana si elemnte care le deosebesc fundamental.

Ceea ce le uneste este faptul ca decizia este luata de o autoritate care se afla implantata in
teritoriu. Ceea ce le deosebeste este natura diferiti a organului care ia decizia.ln cazul

Preparator universitar, Facultatea de Drept, Universitatea “Nicolae Titulescu”, Bucuresti (e-mail:
stefanelena@gmail.com).
! Rene Chapus, Droit administrative general, Tome I, 7-edition, Paris, Montchrestien, 1992, p.312.
2 Cristian lonescu, Tratat de drept constitutional contemporan, Ed All Beck, Bucuresti 2003, p. 95
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deconcentrarii, un organ de stat, iar Tn cazul descentralizarii, un organ autonom ales de
comunitatea locala.

Agentii din teritoriu, Tn cazul deconcentrarii, nu mai sunt simple instrumente ale centrului,
ei dispun de o anumita competenta, ei dispun de atributii si responsabilitati®.

Literatura consultata

Problematica serviciilor publice descentralizate a facut obiectul unor studii in plan
international mai cu seama in dreptul francez. Amintim, in acest sens, dupa cum urmeaza: Rene
Chapus, Droit administrative general, Tome I, 7-edition, Paris, Montchrestien 1992, pag.312.

De asemenea in literatura de specialitate nationala evidentiem o serie de studii care trateaza:
descentralizarea, deconcentrarea si serviciile publice deconcentrate, astfel: Verginia Vedinas,
Drept Administrativ, Editura Universul Juridic, ed a Il-a, Bucuresti 2006, pag.317, Antonie
lorgovan, Tratat de Drept administrativ, Vol I, ed 4, Ed All Beck, Bucuresti 2005, pag. 459,
Dana Apostol Tofan Drept Administrativ, Vol I, , Editia a 2a Ed CH Beck, Bucuresti 2008,
pag.258, Cristian lonescu, Tratat de drept constitusional contemporan, Ed All Beck, Bucuresti
2003, pag. 95, Verginia Vedinas, Drept Administrativ, Editura Universul Juridic, ed a 4-a,
Bucuresti 2009, pag.390, Jean Vermeulen, Statutul funcrionarilor publici, Bucuresti, Institutul de
Arte Grafice Vremea, 1933, pag 309.

Notiunea de serviciu public deconcentrat. Prevederile Ordonantei de urgenta
a Guvernului nr. 37 din 22 aprilie 2009

1. Notiunea de deconcentrare, descentralizare si serviciu public deconcentrat.

Conform art. 120 din Constitutia Romaniei ,, administratia publica locala din unitatile
administrativ teritoriale se Tntemeiaza pe principiile* descentralizarii, autonomiei locale si
deconcentrarii serviciilor publice”.

Actuala lege a descentralizarii® in art.2 lit. j defineste deconcentrarea ca fiind:
“redistribuirea de competense administrative si financiare de catre ministerele si celelalte organe
de specialitate ale administrasoiei publice centrale catre propriile structuri de specialitate din
teritoriu”.

Tn ceea ce priveste sintagma “descentralizarea serviciilor publice”® utilizata in varianta
initiala a Constitutiei, dupa cum doctrina s-a grabit sa precizeze imediat dupa intrarea ei Tn vigoare,
strict stiintific era vorba de fapt despre “ deconcentrarea serviciilor publice” pentru ca erau avute
in vedere Tn primul rand serviciile exterioare ale ministerelor, adica ramificatiile in teritoriu ale
ministerelor, ce raman pe mai departe subordonate acestora, pe verticald si prefectului pe
orizontala.

Tn plus mai putea fi vorba despre infiintarea unor servicii publice la nivelul colectivitatilor
locale.

Serviciile publice deconcentrate sunt structuri administrative prin care ministerele si
celelalte organe centrale Tsi realizeaza competenta pe intreg teritoriul tarii si Tsi Tndeplinesc
atributiile conferite de lege.

216

s Verginia Vedinas, Drept Administrativ, Editura Universul Juridic, ed a l1-a, Bucuresti 2006, p.317.

* Legea nr.215/2001 privind administratia publica locala completeaza aceste trei principii si adauga: principiul
eligibilitatii autoritatilor administratiei publice locale, principiul legalitatii si al consultarii cetatenilor in solutionarea
problemelor locale de interes deosebit.

> Legea nr. 195/2006, Legea-cadru a descentralizarii (publicata in Monitorul Oficial nr. 453/25.05.2006

® Antonie lorgovan, Tratat de Drept administrativ, Vol I, ed 4, Ed All Beck, Bucuresti 2005, p. 459
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Constatam astfel ca un efect al deconcentrarii este acela ca puterea centrala renunta la o
parte din prerogativele sale, pe care le distribuie unor autoritati publice locale.”

Datorita faptului ca intre puterea centrala si cea din teritoriu exista un raport de
subordonare ierarhica, autoritatea deconcentrata este sub dependenta unui superior ierarhic care
detine deplin drept de a-i anula deciziile.®

2. Aspecte legate de publicarea Tn Monitorul Oficial al Romaniei, partea I, nr. 264 din
22 aprilie 2009 a Ordonantei de urgenta a Guvernului nr. 37 din 22 aprilie 2009 privind
unele masuri de imbunititire a activititii administratiei publice.

Exemplificam pe scurt structura ordonantei In sensul ca aceasta are un numar de cinci
articole care cuprind referiri la Statutul functionarilor publici, Statutul functionarilor didactici si
alte prevederi etc.

2.1. Prin aceast act normativ se modifica Legea nr. 188/1999 privind Statutul functionarilor
publici, stabilind ca organizarea concursului de recrutare pentru functiile publice vacante din
cadrul autoritatilor si institutiilor publice centrale si locale, autoritatilor administrative autonome,
precum si pentru serviciile publice deconcentrate ale ministerelor si ale celorlalte organe de
specialitate ale administratiei publice centrale din unitatile administrativ-teritoriale se realizeaza
astfel: de comisia numita prin decizie a primului ministru, potrivit legii, pentru naltii functionari
publici; de Agentia Nationala a Functionarilor Publici, pentru ocuparea functiilor publice de
conducere generale si specifice, cu exceptia functiilor publice de secretar al comunei, sef serviciu
si sef de birou; de autoritatile si institutiile publice n al caror stat de functii se afla functia publica
vacanta, pentru functiile publice de conducere de secretar al comunei, sef serviciu si sef birou si
pentru toate functiile publice de executie.

2.2. De asemenea se modifica si lista functiilor publice de conducere, care va cuprinde,
printre altele, urmatoarele functii: director din cadrul autoritatilor administrative autonome, din
aparatul ministerelor si al celorlalte organe de specialitate ale administratiei publice centrale,
precum director executiv in cadrul institutiei prefectului, in cadrul autoritatilor administratiei
publice locale si al institutiilor publice subordonate acestora; director adjunct din cadrul
autoritatilor administrative autonome, din aparatul ministerelor si al celorlalte organe de
specialitate ale administratiei publice centrale, director executiv adjunct in cadrul institutiei
prefectului, in cadrul autoritatilor administratiei publice locale si al institutiilor publice subordinate
acestora.

2.3. Tot prin aceasta ordonanta este completata si Legea nr. 128/1997 privind Statutul
personalului didactic, pentru ca inspectorii generali si adjuncti, precum si directorii caselor
corpului didactic sa poatd fi schimbati si ei.

Astfel, se prevede ca numirea inspectorului scolar general, a inspectorului scolar general
adjunct si a directorului Casei Corpului Didactic se face prin ordin al ministrului educatiei,
cercetarii si inovarii. Tn acest sens, inspectorul scolar general si directorul Casei Corpului Didactic
incheie cu ministrul educatiei, cercetarii si inovarii un contract de management educational pe
termen de maximum 4 ani, care cuprinde directiile si obiectivele din strategia de educatie, n
concordantacu obiectivele din Programul de guvernare, acestea urméand a fi actualizate trimestrial.

Contractele de management educational, incheiate Tn temeiul Legii nr. 128/1997, in
derulare Tsi vor inceta efectele In termen de 15 zile de la data intrarii in vigoare a ordonantei de
urgenta, care coincide cu data publicarii sale.

" Dana Apostol Tofan, Drept Administrativ, Vol I, ed. a 2a Ed CH Beck, Bucuresti 2008, p.258
8 Verginia Vedinas, Drept Administrativ, Editura Universul Juridic, ed a 4-a, Bucuresti 2009, p.390
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2.4. Tn textul ordonantei nu se precizeaza ce se ntampla cu acesti functionari publici din
moment ce li se desfiinteaza functiile in termen de 32 zile de la data intrarii ei in vigoare, adica 22
aprilie 2009

Art. 111 alin. (1) din Ordonanta de urgenta a Guvernului nr. 37/2009 stipuleaza ca functtiile
publice, functiile publice specifice si posturile incadrate Tn regim contractual, care confera calitatea
de conducator al serviciilor publice deconcentrate ale ministerelor si ale celorlalte organe ale
administratiei publice centrale din unitatile administrativ-teritoriale prevazute in anexa la aceasta
ordonanta, precum si adjunctii acestuia, se desfiinteaza in termen de 32 de zile de la data intrérii ei
n vigoare.

Putem doar sa deducem pe baza de rationament juridic, coroborand mai multe texte de lege
din Codul muncii si Statutul functionarilor publici, care sunt posibilitatile legale pe care le va avea
functionarul public Tn cauza pentru ca el ramane in continuare functionar public, i se desfiinteaza
doar postul.

Tncepand cu data de 22 aprilie, conform alin. (11) al art. Il din aceeasi ordonanti
functionarilor publici si Tncadrat Tn regim contractual, care ocupa posturile mai sus indicate, li se
vor aplica in mod corespunzator dispozitiile legale cu privire la incetarea raporturilor de serviciu,
respectiv a raporturilor de munca prevazute in Legea nr. 188/1999 privind Statutul functionarilor
publici, republicatd, cu modificarile si completarile ulterioare, respectiv in Legea nr. 53/2003 -
Codul muncii, cu modificarile si completarile ulterioare. Se poate interpreta Tn aceeasi ordine de
idei cd devin incidente prevederile art. 99 alin. (1) lit. b), alin. (3) si alin. (5)-(7) din Legea nr.
188/1999. Potrivit acestor texte de lege, n perioada de preaviz, de 30 de zile calendaristice, daca
n cadrul autoritatii sau institutiei publice exista functii publice vacante corespunzatoare, persoana
care are competenta legala de numire in functia publica are obligatia de a le pune la dispozitia
functionarilor publici afectati de dispozitiile ordonantei mentionate.

Tn situatia in care nu exista functii publice vacante corespunzatoare in cadrul autoritatii sau
institutiei publice, autoritatea ori institutia publica are obligatia de a solicita Agentiei Nationale a
Functionarilor Publici, in perioada de preaviz, lista functiilor publice vacante. Daca nu existd o
functie publica vacanta corespunzatoare, identificata in perioada de preaviz, functionarul public va
fi transferat in interesul serviciului sau la cerere. Preluarea posturilor vacante trebuie sa se faca in
termen de o luna, adica péna cel tarziu in data de 23 mai..

2.5 Tn anexa actului normativ in cauza sunt enumerate 40 de servicii deconcentrate® din
subordinea a 11 ministere unde urmeaza sa se faca destituiri ale directorilor generali, a adjunctilor

° La nivelul Municipiului Bucuresti existdi un numar de 32 de servicii publice descentralizate, conform
http://lwww.prefecturabucuresti.ro/servicii-publice-deconcentrate/index.html,astfel:  Agentia Municipala pentru
Ocuparea Fortei de Munca Bucuresti, Casa de Pensii a Municipiului Bucuresti, Directia de Munca, Solidaritate
Sociald si Familie Bucuresti, Agentia de Protectie a Mediului Bucuresti, Autoritatea de Sanatate Publica a
Muncipiului Bucuresti, Directia Generala a Finantelor Publice a Municipiului Bucuresti, Directia Generala de
Politie a Municipiului Bucuresti, Directia Municipiului Bucuresti a Arhivelor Nationale, Inspectoratul Scolar al
Muncipiului Bucuresti, Directia Sanitara Veterinara si pentru Siguranta Alimentelor Bucuresti, Directia Regionala
de Statistica a Municipiului Bucuresti, Directia pentru Sport a Municipiului Bucuresti, Directia pentru Cultura,
Culte si Patrimoniu Cultural National a Municipiului Bucuresti, Directia pentru Agriculturd si Dezvoltare Rurala
Bucuresti, Inspectoratul pentru Situatii de Urgenta “Dealu Spirii” al Municipiului Bucuresti, Oficiul de Cadastru si
Publicitate Imobiliara al Municipiul Bucuresti, Inspectoratul Regional pentru Protectia Consumatorilor Bucuresti-
Iifov, Directia de Inspectie si Control a Persoanelor cu Handicap, Inspectoratul Teritorial de Munca al Municipiului
Bucuresti, Inspectoratul Teritorial de Regim Silvic si de Vanatoare Bucuresti, Directia Generald de Jandarmi a
Municipiului Bucuresti, Oficiul de Mobilizare a Economiei si Pregatirea Teritoriului pentru aparare din Municipiul
Bucuresti, Inspectoratul in Constructii al Municipiului Bucuresti, Agentia de Plati si Interventie Tn Agricultura,
Directia Regionala pentru Accize si Operatiuni Vamale Bucuresti, Garda Financiara — Sectia Bucuresti, Directia
Regionald de Metrologie Legalda Bucuresti, .Autoritatea Rutiera Roména Agentia — Bucuresti, Comisariatul
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si sefilor de servicii (Ministerul Sanatatii, Ministerul Culturii, Cultelor si Patrimoniului National,
Ministerul Tntreprinderilor Mici si Mijlocii, Comertului si Mediului de Afaceri, Ministerului
Tineretului si Sporturilor™, Ministerul Finantelor Publice, Ministerul Agriculturii*, Padurilor si
Dezvoltarii Rurale, Ministerul Mediului*?, Secretariatul General al Guvernului, Ministerul
Economiei*® si Ministerul Comunicatiilor si Societatii Informationale).

2.6. Un alt element de noutate pe care 1l aduce aceasta ordonanta 1l reprezinta faptul ca sefii
serviciilor deconcentrate ale ministerelor vor fi numiti in baza unui proiect de management si a
unui contract care va cuprinde indicatorii de performanta pe care trebuie sa-i indeplineasca in
exercitarea functiei. Astfel, se desfiinteaza concursul.

Pana la momentul aparitiei acestei ordonante, ocuparea unei functii publice se facea prin
concurs, “promovare, transfer, redistribuire dar si prin alte modalitati previzute de lege. Conditiile
de participare si procedura de organizare a concursului se stabilesc prin lege. Anuntul privind
concursul se publica in Monitorul Oficial al Romaniei si ntr-un cotidian de larga circulatie cu cel
putin 30 de zile Tnainte de data desfasurarii concursului. Concursul are la baza principiul
competitiei deschise, transparentei, meritelor profesionale si competentei, precum si cel al
egalitatii accesului la functiile publice pentru fiecare cetatean care indeplineste conditiile legale.

Conform prevederilor acestei Ordonante Contractul de management va fi asimilat
contractului individual de munca si confera titularului vechime Tn munca si in specialitate.

n ordonanta s-a precizat ca "evaluarea cunostintelor si aptitudinilor manageriale pe baza
unor proiecte de management se organizeaza de ordonatorii principali de credite in subordinea, in
coordonarea sau sub autoritatea carora functioneaza serviciile publice deconcentrate respective.”

Tn actul normativ s-a introdus o prevedere cu privire la recomandarea pe functii, astfel incat
si fie exclusi din start intrusii politici dar, practic, tot ceea ce este Tn subordinea acestor ministere
se politizeaza atata timp cat perioada pentru care se incheie contractul de management este de 4
ani.

Fata de durata contractului de management de 4 ani putem afirma ca stabilitatea in functie
-principiul ce guverneaza in functia publica este puternic afectata. Principiul stabilitatii in functie
este strns legata de dreptul la cariera al functionarilor publici. Stabilitatea ca si inamovibilitatea

Bucuresti al Garzii Nationale de Mediu, Directia pentru Tineret a Municipiului Bucuresti, Inspectoratul Social
Regional Bucuresti, Oficiul Teritorial pentru Intreprinderi Mici si Mijlocii si Cooperatie Bucuresti

% Ministerul Tineretului si Sportului are Tn subordine directiile judetene pentru sport, directiile judetene pentru
tineret, complexurile sportive nationale si municipale, cluburile sportive municipale si orasenesti, casele de cultura
studentesti, iar Ministerul Finantelor - directiile generale ale finantelor publice judetene, directiile regionale si
judetene pentru accize si operatiuni, sectiile judetene ale Garzii Financiare

" Tn subordinea Ministerului Agriculturii sunt directiile judetene pentru agriculturd si dezvoltare rurals,
inspectoratele teritoriale pentru calitatea semintelor si a materialului saditor, inspectoratele teritoriale de regim silvic
si de vanatoare, centrele judetene de plati si interventie pentru agricultura, oficiile judetene de consultanta agricola
si cele pentru ameliorare si reproductie Tn zootehnie, oficiile de plati pentru dezvoltare rurala si pescuit, oficiile de
studii pedologice si agrochimice judetene si directiile silvice judetene.

12 Ministerul Mediului raspunde de agentiile regionale si judetene de protectie a mediului, comisariatele regionale si
judetene ale Garzii de Mediu, organismele intermediare regionale pentru POS Mediu si de directiile de ape
regionale si judetene ale Autoritatii Apele Romane.

3 Ministerul Economiei are Tn subordine filialele teritoriale ale Agentiei Romane pentru Conservarea Energiei,
Ministerul Educatiei - inspectoratele scolare judetene, iar Secretariatul General al Guvernului - directiile sanitar-
veterinare si pentru siguranta alimentelor, directiile de statistica regionale si judetene, unitatile teritoriale ale ANRM
si inspectoratele teritoriale si regionale de stat in constructii.

¥ Legea nr. 188/1999 privind statutul functionarilor publici, publicata fn Monitorul Oficial al Romaniei Partea |
nr.600/ 08.12.1999 republicata si modificata, art.51.
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si au obarsia Tn nevoia gasirii unui instrument care si stopeze amestecul mereu crescand in
administratie.'

Tn art.Ill alin 5 se precizeaza conditiile cumulative care trebuie indeplinite de catre sefii
serviciilor deconcentrate ale ministerelor, conform prevederilor prezentei ordonante: are cetatenia
romana; cunoaste limba romana scris si vorbit; are capacitate deplina de exercitiu; are o stare de
sanatate corespunzatoare, atestata pe baza de examen medical de specialitate;are studii universitare
de licenta, respective studii superioare de lunga durata, absolvite cu diploma;nu a fost condamnata
pentru savarsirea unei infractiuni contra umanitatii, contra statului sau contra autoritatii, de
serviciul sau Tn legatura cu serviciul, care impiedica infaptuirea justitiei, de fals ori a unei fapte de
coruptie sau a unei infractiuni sivarsite cu intentie, cu execptia situatiei Tn care a intervenit
reabilitarea;nu a desfagurat activitate de politie politica; Tndeplineste si alte criterii specifice
stabilite de ordonatorul principal de credite in subordinea, Th coordonarea sau sub autoritatea
caruia functioneaza serviciul public deconcentrat respectiv.

In final, nu putem sa nu retinem termenul de 32 de zile care este acordat functionarilor
publici din serviciile publice deconcentrate carora li se desfiinteaza functiile conform Ordonantei
de urgenta a Guvernului nr. 37 din 22 aprilie 2009.

Textul ordonantei nu prevede Tnsa continutul contractului de management, care poate fi
unul standard sau o noua inovatie asa cum a fost si insasi ordonanta.

Putem doar sa presupunem ca obiectul contractului de management n acest caz poate fi:
organizarea, conducerea si administrarea serviciului public deconcentrat respectiv, in conditiile
realizarii unui management eficient si de calitate, pe baza unor indicatori de performanta si a unor
obiective stabilite

Contractul de management se va incheia cu ordonatorii principali de credite in subordinea,
in coordonarea sau sub autoritatea carora functioneaza serviciul public deconcentrat, respectiv pe o
perioada de maximum 4 ani.

Concluzii

Evolutia societatii romanesti va decide daca este oportuna aceasta Ordonanta de urgenta a
Guvernului nr. 37 din 22 aprilie 2009, care a revolutionat modul de reglementare al functiei
publice si a functionarilor publici introduc&nd contractul de management ca modalitate de ocupare
a acestor functii.

Carta Drepturilor Fundamentale™ care exista la nivelul Uniunii Europene include dreptul la
buna administrare ca drept fundamental al cetatenilor Uniunii, art.41.

La 06 septembrie 2001, Parlamentul European a adoptat Codul European de buna conduita
administrativa'’ pe care institutiile si organismele Uniunii Europene, administratia si functionarii
acesteia trebuie sa-I respecte in relatiile cu publicul.

Ramane Tnsa de vazut daca prin aceasta ordonanta care se vrea revolutionara, se va respecta
dreptul cetateanului la o buna administrare si lasand deoparte implicatiile politice subtile ale
acestui act normativ, noii functionari publici “chiar Tsi vor face treaba” cu profesionalism in
mandatul lor managerial de 4 ani astfel incét cetateanul, adica cel care plateste taxe si impozite, sa
nu sufere din “traseismul din 4 in 4 ani” al functionarilor publici din cadrul serviciilor publice
deconcentrate ale ministerelor si ale celorlalte organe ale administratiei publice centrale din
unitatile administrativ-teritoriale prevazute in aceasta ordonanta.

!5 JeanVermeulen, Statutul functionarilor publici, Bucuresti, Institutul de Arte Grafice Vremea, 1933, pag 309

16 Carta Drepturilor Fundamentale, publicata fn JO 2007 C 303,

7 Codul European de buna conduita administrativa, Oficiul publicatiilor oficiale ale comunitatilor europene, L-
2985, Luxembourg, 2002, ISBN 92-95010-42-6
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