A COMPARATIVE STUDY ON THE PRICIPLE OF CELERITY
IN ROMANIA AND THE UNITED STATES OF AMERICA

Steven BECKER*
Enikéo DAMASCHIN**

Abstract

This study deals with one of the most important fundamental rules of criminal trial, both in the United States
of America and in Romania, namely the right of the person accused of committing a crime to have a trial
within a reasonable time. As regards the legal system of the United States of America, the author approached
the issue from the perspective of the Constitution of the United States of America, respectively reviewing the
legislative system of the State of Illinois. The presentation of the case law in this field had an important role
in this review. As regards the legal system of Romania, the efforts to amend the legislation in order to ensure
a reasonable time for carrying out the criminal proceedings are obvious even if sometimes, in this way, the
applicability of other fundamental principles, such as the principle of finding out the truth, is restricted. The
differences existing between the two penal legal systems are also obvious, after reading this study.
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Introduction

Celerity of criminal proceedings in widely understood involves both the speedy resolution
of criminal cases and the simplified criminal proceedings, when appropriate. Celerity also requires
the pursuit of activities by the prosecution which has the most effective ways of managing
evidence. There is no doubt that the celerity of prosecution (feature, in fact, common throughout
the criminal proceedings), although not specifically consacreted as a basic rule, is absolutely
necessary, as beeing foreshadowed in a number of reglulations of the Code of Criminal
Procedure.

Indissolubly linked to the principle of celerity (or the right to a speedy trial) is the concept
of reasonable time for conducting criminal proceedings. In this respect, the slow progress of
criminal cases violates the right of litigants to a reasonable time, a component of fair trial. The
issue in question does not characterize particulary the national judiciary, is a real problem of great
majority of national procedural systems, striking aspect that emerges from the deployment of a
number of national and international research programs devoted to the study of the causes
concerning the reasonable length of criminal proceedings®.

In this study, our goal is to realise a brief review of the regulations concerning the principle
of celerity in criminal trials, both in the United States of America and in Romania.
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I. STANDARDS ESTABLISHED IN THE LEGAL SYSTEM OF USA

1.1 Preliminary

This section presents an overview of the right to a speedy trial for criminal defendants in
the United States. A review of the approach taken in the U.S. common law system is significant
from a comparative perspective because it highlights the marked differences in the manner in
which such rights are protected in the Romanian legal system. The author will address the
guarantee to a speedy trial from both the constitutional and statutory perspective, exploring the
nature of the constitutional right under the federal constitution and then addressing the statutory
protections using the law as set forth in the State of Illinois, which is illustrative of the general
approach taken in most states. The author is an appellate practitioner in Illinois and has
successfully litigated before the Illinois Supreme Court the first case in Illinois history defining the
term “custody” for purposes of lllinois’ Speedy Trial Act.?

1.2 Constitutional Right to a Speedy Trial in the United States

The Sixth Amendment to the United States Constitution provides, in pertinent part, that
“[i]n all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial . . . .”®
The Illinois Constitution guarantees the right to a speedy trial in almost identical terms: “In
criminal prosecutions, the accused shall have the right to . . . have a speedy public trial . . . .

In Barker v. Wingo,” the United States Supreme Court gave a comprehensive overview of
the constitutional right to a speedy trial. The Court noted that “the right to a speedy trial is as
fundamental as any of the rights secured by the Sixth Amendment;”® however, the Court also
remarked that the speedy trial guarantee is “generically different” from any other rights protected
by the U.S. Constitution both because there is a societal interest in an expeditious trial that is
different from the concerns of the accused and because the deprivation of the right to a speedy trial
may, in certain circumstances, actually work to the advantage of the defendant.”

As to the former interests, the Court stated that, from the societal perspective, where courts
fail to provide for prompt resolution of criminal cases, court dockets become backlogged and
prisons become overcrowded, thereby enabling defendants to secure better offers in the event that
they plead guilty.® Furthermore, where defendants are released on bond for extended periods of
time, it is more likely that they will commit additional crimes.® On the other hand, where a
defendant is unable to make bail, he is subject to lengthy incarceration in local jails, which are
often maintained in a deplorable state, thereby subjecting the accused to the risks of prison

2 The case, People v. Campa, 217 II. 2d (lllinois Reports 2d) 243, 840 N.E.2d (North Eastern Reporter 2d) 1157
(2005), will be detailed below in the section addressing statutory speedy trial rights. The author inherited the case
from attorney Kimberly A. Jansen, who originally handled the case on appeal. Ms. Jansen is now Senior Counsel at
Hinshaw & Culbertson, LLP in Chicago, Illinois.

®U.S. Constitution, amendment V1.

“linois Constitution, article 1, § 8.

® 407 U.S. (United States Reports) 514 (1972).

® Barker, 407 U.S. at 516 n.2.

71d. at 519-21.

¥1d. at 519.

°1d.
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violence, rape, and other health and psychological dangers.® Moreover, lengthy pretrial detention
decreases the possibility of rehabilitation and increases the costs to the public.**

With respect to the potential benefit that may accrue to the accused where a trial is not
commenced in a timely manner, the Court pointed out that if prosecution witnesses are later
unavailable, due to death or other factors, or their memories fade, the State’s case may be
irreparably damaged.”? In fact, for this very reason, the defense may attempt to delay the
commencement of the trial.** Thus, a delay may not be prejudicial per se.*

In short, because the constitutional right to a speedy trial “is a more vague concept than
other procedural rights,” the Court rejected both the approach that a defendant must be brought to
trial within a specified period of time and the “demand” rule, viz., that if a defendant fails to assert
his right to a speedy trial by a formal demand, he forfeits his right to a speedy trial:** “We,
therefore, reject both of the inflexible approaches — the fixed-time period because it goes further
than the Constitution requires; the demand-waiver rule because it is insensitive to a right which we
have deemed fundamental.”*°

Instead, the Court accepted a balancing test, for which it proposed four factors: (1) the
length of delay; (2) the reasons for the delay; (3) the defendant’s invocation of his right; and (4)
the resulting prejudice.’” As to the length of the delay, the Court identified this as, in essence, a
“triggering factor.” Thus, “until there is some delay which is presumptively prejudicial, there is no
necessity for inquiry into the other factors . . . .”*® Subsequent jurisprudence has determined that
any delay in excess of one year is considered presumptively prejudicial.*®

With respect to the second factor, i.e., the government’s reason for delay, the Court
pronounced that “[a] deliberate attempt to delay the trial in order to hamper the defense should be
weighted heavily against the government. A more neutral reason such as negligence or
overcrowded courts should be weighted less heavily” but, nevertheless, should be weighted against
the government because the State bears the responsibility of bringing the defendant to trial.*® The
third f;\lctor will be dependent upon whether the defendant makes a demand for his speedy trial
rights.

The fourth factor to consider in the constitutional analysis is the prejudice to the defendant.
In Barker, the Court identified three specific interests that the speedy trial guarantee was designed
to protect: (1) “to prevent oppressive pretrial incarceration”; (2) “to minimize anxiety and concern
of the accused;” and (3) “to limit the possibility that the defense will be impaired.”? The final
factor, according to the Court, is the most serious “because the inability of a defendant adequately
to prepare his case skews the fairness of the entire system.”? Such prejudice can come in the form
of defense witnesses who die or disappear, the loss of memory of witnesses who are available, and
in the inability of a defendant who is in jail awaiting trial to assist in the preparation of his

014, at 520.

1 1d. at 520-21.

21d. at 521.

Bd.

*d.

5 1d. at 522-29.

18 1d. at 529-30.

7 1d. at 530.

g,

9 people v. Silver, 376 I1I. App. 3d (Illinois Appellate Court Reports 3d) 780, 877 N.E.2d 96, 100 (2d Dist. 2007).
2 Barker, 407 U.S. at 531.
21 |d. at 531-32.

22 |d. at 532.

2d.
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defense.?* Moreover, even where a defendant is not incarcerated pretrial, “he is still disadvantaged
by restraints on his liberty and by living under a cloud of anxiety, suspicion, and often hostility.”*

In sum, the Court ruled that each case must be assessed on an ad hoc basis and that none of
the four factors should be regarded as “either a necessary or sufficient condition for the finding of
a deprivation of the right to a speedy trial.”?® The remedy for a violation of the constitutional right
to a speedy trial is discharge, meaning a dismissal of all the charges.”’

The following two cases decided by the Illinois courts illustrate the differing outcomes that
can result from the application of the four-factor analysis enunciated in Barker for alleged
constitutional speedy trial violations. For example, in People v. Silver,?® the court ruled that the
defendant established a transgression of his speedy trial right under the United States and Illinois
constitutions. In Silver, the delay in bringing Silver to trial was almost three years; thus, the delay
was presumptively prejudicial.”® One of the major disputes in the case arose over whether the
defendant was responsible for the delay in the commencement of his trial because he moved to the
State of California prior to the issuance of the indictment charging him with the possession of
child pornography. The appellate court, however, held that the delay could not be imputed to the
defendant, who had lived openly in California, where the police had knowledge of his address in
California.*® Accordingly, the court ruled that this factor weighed against the State.®* With respect
to Silver’s assertion of his right to a speedy trial, the State argued that this factor must be assessed
against the defendant because he never demanded trial while he was in California.** Yet, the
reviewing court ruled the opposite, holding that “Silver was unaware of the indictments and that he
surrendered and asserted his right to a speedy trial immediately upon learning of them.”*® Lastly,
because of the excessive and unjustifiable delay in this case, the court held that the defendant was
not required to make “an affirmative showing of prejudice.”* Thus, the appellate court ruled that
the defendant’s constitutional right to a speedy trial was violated.*

In contrast to Silver, in People v. Kaczmarek,* the Illinois Supreme Court held that the
defendant’s constitutional speedy trial rights were not violated. In Kaczmarek, the delay in
bringing the defendant to a retrial after his case was remanded for a new trial was more than three
years, thus triggering an assessment of the other Barker factors.®” In assessing the reason for the
delay, the Court found that, with the exception of approximately three months, the defendant’s
attorneys were responsible for most of the delays, which delay is attributable to the defendant
himself.?® Thirdly, although the defendant individually asserted his speedy trial rights on a number
of occasions, he never discharged his attorneys, who were not prepared to go to trial, nor did he

2.

% d. at 532-33.

% |d. at 533.

27 Strunk v. United States, 412 U.S. 434, 440 (1973).
28376 11l. App. 3d 780, 877 N.E.2d 96 (2d Dist. 2007).
2 Silver, 877 N.E.2d at 100.

0.

g,

%2 d. at 101.

®d.

*1d. at 101-02.

*1d. at 102.

% 207 111. 2d 288, 798 N.E.2d 713 (2003).

37 Kaczmarek, 798 N.E.2d at 718.

*|d. at 718-19.
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elect to proceed pro se.** Finally, the defendant was unable to point to any specific instance of
prejudice.®

1.3 Statutory Right to a Speedy Trial Under Illinois Law

Initially, it should be pointed out that, although addressing similar concerns, constitutional
and statutory speedy trial rights are not coextensive.*’ For example, a defendant asserting a
constitutional speedy trial violation must demonstrate that he is entitled to relief under the four
factors set forth in Barker, including that his ability to present a defense has been prejudiced by the
delay.** On the other hand, under the statutory provisions, a defendant need only prove that he was
not brought to trial within the period prescribed by statute and that the delay was not attributable to
his or his attorney’s conduct.”® Thus, asserting a statutory violation often leads to a much greater
chance of success. Accordingly, the statutory provisions operate “to prevent the constitutional
issue from arising except in cases involving prolonged delay, or novel issues.”**

Under the statutory scheme, it is the duty of the State to bring the defendant to trial within
the prescribed period.* It is the defendant’s burden, however, to affirmatively establish that delay
was not attributable to his conduct or that of his counsel.*® Moreover, any delay occasioned by the
defendant “shall temporarily suspend for the time of the delay the period within which a person
shall be tried . . . and on the day of expiration of the delay the said period shall continue at the
point at which it was suspended.”*” Where the State fails to bring the defendant to trial within the
statutory time period, he “shall be discharged from custody or released from the obligations of his
bail or recognizance.”*®

In lllinois, there are three different statutory provisions that relate to the right to a speedy
trial. The first statute is section 103-5(a) of the Illinois Code of Criminal Procedure,*® which
requires that a defendant in custody be brought to trial within 120 days. The second provision is
section 103-5(b) of the lllinois Code of Criminal Procedure,® which requires that a defendant not
in custody be brought to trial within 160 days. The third statute is contained in section 3-8-10 of
the Unified Code of Corrections® and addresses the invocation of speedy trial rights under the
Intrastate Detainers Act. Each regime will be addressed in turn.

A. Defendants in Custody

Section 103-5(a) of the Speedy Trial Act (Act) provides: Every person in custody in this
State for an alleged offense shall be tried by the court having jurisdiction within 120 days from the
date he was taken into custody unless delay is occasioned by the defendant, by an examination for
fitness . . ., by a fitness hearing, by an adjudication of unfitness to stand trial, by a continuance

%9 1d. at 719-20.

“01d. at 721.

“ people v. Campa, 217 111. 2d 243, 840 N.E.2d 1157, 1162 (2005).

2 Campa, 840 N.E.2d at 1163.

“d.

“ people v. Stuckey, 34 11. 2d 521, 216 N.E.2d 785, 786 (1966).

jz People v. Peco, 345 IIl. App. 3d 724, 803 N.E.2d 561, 567 (2d Dist. 2004).
Id.

47725 111. Comp. Stat. (Illinois Compiled Statutes) 5/103-5(f) (2006).

“8 725 111. Comp. Stat. 5/103-5(d) (2006).

49725 111. Comp. Stat. 5/103-5(a) (2006).

%0725 11l. Comp. Stat. 5/103-5(b) (2006).

51730 11l. Comp. Stat. 5/3-8-10 (2006).
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allowed . . . after a court’s determination of the defendant’s physical incapacity for trial, or by an
interlocutory appeal.*

Where a defendant is in custody, there is no need for the defendant to make an initial,
formal demand for a speedy trial; instead, the 120-day clock “begins to run automatically from the
day the defendant is taken into custody.”®® Yet, a delay thereafter “shall be considered to be by the
defendant unless he or she objects to the delay by making a written demand for trial or an oral
demand for trial on the record.”®* Morever, “[t]he 120-day term must be one continuous period of
incarceration.”® In calculating the speedy trial term, a defendant may not combine separate
periods of incarceration; thus, “[i]f a defendant is taken into custody a second (or subsequent) time
for the same offense, the term will begin again at zero.”®

The question of the meaning of the term “custody” in section 103-5(a) was decided by the
[llinois Supreme Court in the case of People v. Campa.>’ In Campa, the defendant was charged
with various offenses following a traffic accident.®® Although bail was set by the trial court, the
defendant was unable to post the required bail money.*® The defendant was eventually placed in
the Cook County Sheriff’s Day Reporting Center program, which required that the participants
attend programs on a daily basis for at least three hours, and possibly as many as nine hours, a
day.® Participants were also subject to mandatory drug testing." Any participant who failed to
comply with the rules of the program was reincarcerated.®?

At issue in Campa was whether the time that the defendant spent in the Day Reporting
Center program constituted “custody” for speedy trial purposes. The State asserted that it did not
and argued that a defendant is in “custody” for purposes of the Act only when he is confined in a
prison or jail.%

The Illinois Supreme Court, however, ruled that “custody” was an elastic concept that
included restraints on one’s liberty in addition to physical incarceration: “[W]e believe that the
legislature intended the term ‘custody’ to have a broad meaning and encompass lesser forms of
restraint than confinement. The legislature intended that the term ‘custody’ evolve with the
changing programs in our correctional institutions.”®* Accordingly, because the defendant was in
custody for more than 120 days before his trial commenced, his discharge was affirmed.®®

In People v. Peco,®® the court interpreted the scope of the phrase, “oral demand for trial,” in
section 103-5(a)’s language providing that “[d]elay shall be considered to be agreed to by the
defendant unless he or she objects to the delay by making a written demand for trial or an oral
demand for trial on the record.”® In this regard, the court held that although no magic words are
required, “there must be some affirmative statement requesting a speedy trial in the record and the

52725 111. Comp. Stat. 5/103-5(a) (2006).

%3 People v. Campa, 217 Il1. 2d 243, 840 N.E.2d 1157, 1163 (2005).
z: 725 11I. Comp. Stat. 5/103-5(a) (2006).

“1q

57217 111. 2d 243, 840 N.E.2d 1157 (2005).

%8 Campa, 840 N.E.2d at 1160.

¥d.

%14, at 1160, 1165.

51 1d. at 1165.

62 .

53 1d. at 1168.

% 1d. at 1165.

% 1d. at 1174.

8 345 111. App. 3d 724, 803 N.E.2d 561 (2d Dist. 2004).
87725 111. Comp. Stat. 5/103-5(a) (2006).
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demand should not be disguised in ambiguous language.”®® Therein, the defense counsel asked the
trial court that the matter be set down for trial.** The reviewing court, however, held that a
statement that a defendant is ready for trial is not sufficient to constitute a speedy trial demand, as
it is not an affirmative declaration formally invoking one’s speedy trial rights.”

In addition, in People v. Exson,” the court addressed whether the State exercised “due
diligence” in order to justify the continuance of the trial beyond the statutory time limit. Section
103-5(c) of the Act provides that “[i]f the court determines that the State has exercised without
success due diligence to obtain evidence material to the case and that there are reasonable grounds
to believe that such evidence may be obtained at a later day the court may continue the cause on
application of the State for not more than an additional 60 days.””* In Exson, the State waited until
the 119th day of the 120-day speedy trial term to attempt to contact the chemist, a critical witness
in its drug possession prosecution.” The appellate court found that, under the circumstances of the
case, the State failed to exercise the necessary due diligence.”* Accordingly, the reviewing court
ruled that the trial court abused its discretion in granting the State’s request for a continuance of
the trial and ordered that the defendant be discharged.”

B. Defendants on Bail or Recognizance

Section 103-5(b) of the Act provides: Every person on bail or recognizance shall be tried by
the court having jurisdiction within 160 days from the date the defendant demands trial unless
delay is occasioned by the defendant, by an examination for fitness . . ., by a fitness hearing, by an
adjudication of unfitness to stand trial, by a continuance allowed . . . after a court’s determination
of the defendant’s physical incapacity for trial, or by an interlocutory appeal.”

Thus, one of the critical differences between the statutory provisions relating to those who
are in custody and to those who are not in custody is that, in the former situation, a defendant need
not make a demand to start the speedy trial clock, while, in the latter circumstance, a defendant
must make a demand before the clock will begin to run.”” Additionally, because a defendant
released on bail or recognizance retains his liberty between arrest and conviction, the State is given
an extra 40 days in which to bring the defendant to trial.”

Furthermore, under subsection (b), “the defendant’s failure to appear for any court date set
by the court operates to waive the defendant’s demand for trial . . . .”’® Moreover, where a person
was formally in custody and demanded trial on the charged offense, and thereafter is released on
bail or recognizance and demands trial, he shall receive credit toward the 160-day time period for
any time he spent in custody subsequent to his demand while in custody.®

% Peco, 803 N.E.2d at 569.
.
70 1d. at 569-70.
1384 111. App. 3d 794, 896 N.E.2d 844 (1st Dist. 2008).
72725 111. Comp. Stat. 5/103-5(c) (2006).
73 Exson, 896 N.E.2d at 849.
7 1d. at 849-50.
™ 1d. at 852.
76725 111. Comp. Stat. 5/103-5(b) (2006).
" Compare the commencement language in section 103-5(a), i.e., “from the date he was taken into custody,” with
the commencement language in section 103-5(b), i.e., “from the date defendant demands trial.”
78 people v. Wooddell, 219 111. 2d 166, 847 N.E.2d 117, 122 (2006).
;2 725 11l. Comp. Stat. 5/103-5(b) (2006).
Id.

LESIJ NR. XVI, VOL. 2/2009



Steven Becker, Eniké Damaschin 97

C. Intrastate Detainers Act

Section 3-8-10 of the Unified Code of Corrections, which is commonly known as the
Intrastate Detainers Act (Detainers Act), provides, in pertinent part, that [specified provisions of
the Speedy Trial Act] shall also apply to persons committed to any institution or facility or
program of the Illinois Department of Corrections who have untried complaints, charges or
indictments pending in any county or this State, and such person shall include in the demand under
subsection (b), a statement of the place of present commitment, the term, and length of the
remaining term, the charges pending against him or her to be tried and the county of the charges,
and the demand shall be addressed to the state’s attorney of the county where he or she is charged
.... The state’s attorney shall then procure the presence of the defendant for trial in his county by
habeas corpus. ... Inthe event that the person is not brought to trial within the allotted time, then
the charge for which he or she has requested a speedy trial shall be dismissed.**

Under the Detainers Act, a person who is imprisoned on an unrelated charge is entitled to
be tried within 160 days, just as is a defendant released on bail or recognizance.®? In addition, in
People v. Wooddell,®* the Illinois Supreme Court rejected the State’s contention that a demand for
a speedy trial filed under the Detainers Act remains valid only as long as the defendant remains
incarcerated.® Instead, the Court held that “a defendant is subject to whatever speedy-trial statute
applies at the time he or she makes a speedy-trial demand.”®®

Il. STANDARDS ESTABLISHED IN THE DOMESTIC LEGAL SYSTEM
OF ROMANIA

2.1. Preliminary

We find general legal provisions guaranteeing the principle of carrying out legal
proceedings within a period that can be characterized as reasonable, first of all, in the Constitution
of Romania, as republished. Thus, according to art. 21, paragraph (3), the parties shall be entitled
to a solution of their cases within a reasonable term.

This regulation is also found in art. 91, paragraph (1) of Law no. 303/2004 regarding the
status of judges and prosecutors, republished. Thus, the judges and prosecutors are forced to
complete the works within the agreed deadlines and to solve the cases within a reasonable
period.... Also, according to the provisions of art. 99, letter e) of the same law, the repeated and
culpable non-compliance with the legal provisions regarding the settlement of cases with celerity
shall constitute disciplinary misconduct of the magistrates.

In the same respect, we mention the provisions of art. 10 of Law no. 304/2004 regarding
judicial organization, republished. Also, according to art. 64, paragraph (4), letter c), the works
assigned to a prosecutor can be passed on to another prosecutor if it is found that the former left
the case inactive unjustifiably for more than 30 days.

In carrying out the criminal trial in Romania, there is a series of legal instruments which are
used in order to comply with the reasonable period for solving a criminal case, for achieving the
goal provided in art. 1 of the Criminal Procedure Code, namely “finding in due time and entirely

81730 111. Comp. Stat. 5/3-8-10 (2006).

8 Wooddell, 847 N.E.2d at 120.

8 219 111. 2d 166, 847 N.E.2d 117 (2006).
8 Wooddell, 847 N.E.2d at 121.

% |d. at 123-24.

LESIJ NR. XVI, VOL. 2/2009



98 Lex ET Scientia. Juridical Series

the facts that represent crimes, so that anyone who committed a crime is punished according to its
guilt and no one innocent is made criminally liable”.

Consequently, we will succinctly review the regulations existing in the Romanian Criminal
Procedure Code, which mostly represent attempts to confer more substance to the principle of
celerity of the criminal trial.

2.2. New criminal procedure provisions constituting arguments in favor of
the celerity of criminal trial

Criminal prosecution immunity. First of all, we should refer to the amendments of recent
years, according to which a series of rules affecting the formality of criminal trial were eliminated,
by means of the procedure derogatory of common law, especially regarding the beginning of
criminal proceedings. We specify that these legislative amendments were determined, among other
things, by the Recommendation no. XII contained in the Report of the Council of Europe’s Group
of States against Corruption (GRECQO), adopted in the Plenary Meeting of 28.06.-02.07.2004,
recommending Romania to amend its national legislation as to restrict the categories of persons
enjoying immunity from investigation. Thus, the immunity of attorneys, notaries public and
bailiffs has been eliminated and the implementation of an undifferentiated treatment has been
pursued.

In this respect, according to art. 37* of Law no. 51/1995 regarding the organization and
the practice of the profession of attorney, the criminal proceedings and prosecution of an attorney
for criminal actions committed in exercising the profession or in relation thereto shall be made
only with the consent of the general prosecutor of the prosecutor’s office attached to the court of
appeal in whose jurisdiction the actions were committed. At present, these provisions are
abrogated pursuant to art. | item 1 of the Government Emergency Ordinance no. 190/21.11.2005%.

A similar text was found in art. 31 of Law no. 36/12.05.1995 regarding notaries public and
the notary activity®”, according to which notaries public could not be investigated, searched,
detained, arrested or brought criminal charges against... without the approval of the Minister of
Justice, for actions committed in relation to the exercise of professional activities. Nevertheless,
this provision was abrogated by art. I, item 1 of the Government Emergency Ordinance no.
25/31.03.2005%.

Also, according to art. 36 of Law no. 188/1.11.2000 regarding bailiffs®®, they could not be
investigated, searched, detained, arrested or brought criminal charges against without the approval
of the Minister of Justice, for actions committed in relation to the exercise of their professional
activity, except for flagrant crimes. The text under discussion was abrogated by art. 11 item 8 of the
Government Emergency Ordinance no. 190/21.11.2005.

Also, according to art. 91, paragraph (2) of Law no. 92/1992 regarding the organization of
the judiciary, magistrates could not be investigated, detained, arrested, searched or prosecuted
without the approval of the Minister of Justice. This legal text, currently ineffective, was
interpreted in the national case law as this set of 5 procedural acts required the approval of the
Ministry of Justice. Nevertheless, the main effect of this procedure was the unjustified extension of

% The Government Emergency Ordinance no. 190/21.11.2005 was published in the Official Journal of Romania no.
1179/28.12.2005.

8 Law no. 36/12.05.1995 regarding notaries public and the notary activity was published in the Official Journal of
Romania no. 92/16.05.1995.

® The Government Emergency Ordinance no. 25/31.03.2005 was published in the Official Journal of Romania no.
278/4.04.2005.

8 aw no. 188/1.11.2000 regarding bailiffs was published in the Official Journal of Romania no. 559/10.11.2000.
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the period of time required for solving the given case. At present, according to art. 100, paragraph
(2) of Law no. 304/2004 regarding judicial organization, as republished, judges, prosecutors and
assistant magistrates can be searched, detained or detained on suspicion only with the consent of
the Superior Council of Magistracy sections. Under these circumstances, we notice that the most
important procedural acts required for sending a criminal case before court (beginning the criminal
proceedings, respectively prosecution by indictment) are no longer subject to the requirement
regarding the existence of a prior consent.

Procedure of not starting criminal proceedings and of ending criminal proceedings.
By means of Law no. 281/2003, a new impediment was introduced in art. 10 in relation to starting
or carrying out criminal proceedings, namely the causes for non-punishment. Nevertheless, the
required amendments were not operated in relation to the procedure of ending criminal
proceedings as well and, in fact, the prosecutor was not able to order this solution in case he/she
found the existence of a cause for non-punishment among those explicitly provided by law. This
way, for instance, the self informer about an act of bribery should have been prosecuted since only
the judge could have accompanied his/her self-incrimination by legal effects dice. By means of the
amendments brought to Law no. 356/2006, this inadvertence was corrected, thus also contributing
to the reduction of the criminal proceedings duration.

Procedure of recusal. Thus, according to art. 52, paragraph (6) of the Criminal Procedure
Code, the ruling admitting or dismissing the abstention, as well as that admitting the recusal, are
not subject to any remedy. By Law no. 281/2003, art. 52, paragraph (7) of the Criminal Procedure
Code was introduced, according to which “The ruling dismissing the recusal may be challenged
only by appeal, within 48 hours after its delivery and the case shall be submitted immediately to
the court of appeal. The appeal is judged within 48 hours after reception of the case, in the court
chamber with participation of the parties”. Subsequently, by means of the Government Emergency
Ordinance no. 55/2004, art. 52, paragraph 7 was abrogated, with the intention to eliminate without
delay the possibility of an abusive exercise of procedural rights, encroaching upon the carrying out
of the criminal trial under normal conditions. This way, by trying to eliminate potential abuses, the
lawmaker infringed other principles of the criminal trial, such as, for instance, finding the truth.

In this respect, by a logical interpretation of the provisions of art. 52, paragraph 6,
following the per a contrario reasoning, it results that the ruling dismissing the recusal is subject
to remedy. Taking into consideration the importance that the lawmaker gives to the institution of
incompatibility, as well as to the institutions of abstention and recusal, an importance emphasized
by the frequent and consistent legislative amendments, as well as taking into consideration the
consequences that may arise from the settlement of cases by judges or prosecutors in situations of
incompatibility, we consider that the ruling dismissing the application for recusal can be
challenged by an appeal that has to be judged separately and immediately. In case an appeal is
filed against the ruling dismissing the recusal and it is judged together with the merits of the case,
the consequences would be only formal and would seriously encroach over the act of justice.

Taking into account the above, we consider that, de lege ferenda, the explicit regulation of
the appeal against rulings dismissing the application for recusal is required.

New obligations established for the defendant or the accused in the criminal trial. For
ensuring a more effective contact with the defendant or the accused, according to art. 70,
paragraph (4) of the Criminal Procedure Code %, ,,the accused or the defendant is also informed
about the obligation to notify in writing, within 3 days, any change of address during the criminal
trial”. This way, the creation of a legal framework providing additional guarantees that the most
important subject of the criminal case can be heard or summoned to participate in different

% paragraph (4) of art. 70 was introduced by art. I, item 38 of Law no. 356/2006.
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criminal proceeding acts is attempted, since its presence represents a premise both for finding the
truth and for guaranteeing the exercise of the right to defense. The rule under discussion was
reinforced by the provisions of art. 198, paragraph (4), letter i) of the Criminal Procedure Code,
according to which non-compliance by the accused or the defendant with the obligation to notify
the legal bodies in writing, within 3 days, about any change of address during the criminal trial
represents a judicial default and is punished with a fine from lei 500 to lei 5,000.

The same goal is pursued by the introduction in the law of actions required to be taken or
which may be taken in relation to the accused or defendant detained on suspicion whose temporary
release was ordered. Thus, the temporary release mandatorily involves taking the following
actions, according to art. 160 paragraph (3): 1) not to go beyond the territorial limit established
unless under the conditions set by the court; 2) to go to the criminal proceeding body or, as the
case may be, to the court, any time requested; 3) to go to the police body assigned by the court
with the supervision, according to the supervision schedule drafted by the police body or any time
requested; 4) not to change the address without notifying the court that took the action; 5) not to
own, use and carry any category of weapons.

The actions that can be ordered in relation to the accused or defendant are, according to art.
160°, paragraph 3' of the Criminal Procedure Code, the following: 1) to carry permanently an
electronic supervision system; 2) not to go to certain sports or cultural events or to any other
established places; 3) not to go near the person injured, its family members, the person with whom
he/she committed the crime, witnesses, experts or any other persons established by the court and
not to communicate with the same, directly or indirectly; 4) to drive no vehicle or certain
established vehicles; 5) not to enter the house of the person injured; 6) not to carry out the
profession, job or the activity during which he/she committed the crime.

This entire set of actions that can be ordered or are mandatorily ordered, in the attempt to
facilitate the carrying out of the criminal trial, are doubled by the provisions of art. 160, paragraph
(3 of the Criminal Procedure Code, according to which, the accused or defendant is informed
that, in case of infringement in bad faith of the obligations falling to the same, the action of
detention on suspicion shall be taken against them.

Procedure of complaint in court against the acts of not proceeding with prosecution.
Being a novelty in the Romanian criminal procedure, the institution of complaint against the acts
of not proceeding with prosecution was introduced by Law no. 281/2003. This way, in the exercise
of the right to access to court, the persons unsatisfied with the prosecutor’s decision not to proceed
with prosecution may challenge the order in court, according to the provisions of art. 278" of the
Criminal Procedure Code. In regulating this institution, the lawmaker took into consideration, in
addition to the free access to court, the effectiveness of the criminal trial as well since the solutions
listed in art. 278" of the Criminal Procedure Code also include some instruments whose goal is
precisely the celerity of settlement of the given criminal case. Thus, in compliance with the
provisions of art. 278", paragraph (8), letter c) of the Criminal Procedure Code, the judge,
admitting the complaint by decision, annuls the resolution or decree challenged and, when the
evidence existing in the file is sufficient, keeps the case for judgment, in a legally established
panel.

According to these provisions, the given case can be solved directly by the court of law
without the prosecutor deciding on proceeding with prosecution by indictment.

2.3. New criminal procedure provisions representing limitations of the
effectiveness
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Procedure of preliminary complaint. In the field we are reviewing, that of the
effectiveness of criminal trial, we mention the amendments that have made in the matter of
preliminary complaint. Thus, according to art. 197, paragraph (2), letter a) of the Criminal
Procedure Code, prior to the adoption of Law no. 356/2006, for a series of crimes, the preliminary
complaint used to be addressed directly to the court of law. Under these circumstances, a temporal
reduction of the criminal trial is noticed, due to the absence of the preliminary phase of criminal
proceeding. In this respect, most specialized works state that the institution of direct criminal
action represents the most eloguent exemplification of the criminal trial carried out in an atypical
manner.

The adoption of Law no. 356/2006, de lege lata, regulated the filing of the preliminary
complaint, irrespective of the crime committed, to the criminal prosecution bodies, the current
procedure leading to the finding that criminal trials having such crimes as subject matter will have
a longer settlement period.

Attempting to adopt a neutral position in the conflict between the principles of criminal
trial, nevertheless we notice that, this way, the lawmaker established several guarantees for a fair
settlement of the case, by complying with finding the truth. Thus, even if such cases are
characterized by simplicity, the activity that the criminal prosecution bodies carry out may result in
the fair settlement of the legal dispute.

Conclusions

Although the right to a speedy trial is protected by both constitutional and statutory
provisions in the United States, the means to achieve this procedural guarantee vary depending
upon the specific values to be safeguarded. Under the U.S. Constitution, a multi-factor approach is
employed; however, a defendant is generally required to demonstrate prejudice in order to gain
relief. On the other hand, statutory schemes typically employ a combination of fixed-time periods
and forfeiture provisions, without the requirement of establishing prejudice.

As a matter of practice, this means that only the most egregious cases of delay will satisfy
the constitutional standard, while most violations will fall under the ambit of statutory provisions.
The latter, although somewhat complex and cumbersome in terms of calculating the pertinent time
periods, generally provides a bright-line rule that aids in more effectively remedying
transgressions of the right to a speedy trial.

As regards the reasonable period for carrying out criminal trials in Romania, we remind the
fact that the European Court of Human Rights has numerous applications pending against
Romania, which request finding the infringement of the right to a fair trial, from the perspective of
the unreasonable duration of criminal legal proceedings. Nevertheless, we should note that the
relevant regulations have been significantly improved, sometimes to the detriment of other
criminal trial principles, such as, for instance, the principle of separation of judicial powers. Thus,
this example includes the legal possibility provided to the judge to order the keeping of the case
for judgment without having been notified by the prosecutor’s indictment.
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Abstract

Prezentul studiu abordeaza una dintre cele mai importante reguli fundamentale ale procesului penal, atat Tn
Statele Unite ale Americii, cat si Tn Romania, fiind vorba despre dreptul celui acuzat de savarsirea unei
infractiuni la un proces desfagurat intr-un termen rezonabil.Cu referire la sistemul de drept al Statelor Unite
ale Americii, autorul a abordat problematica din perspectiva Constituriei Statelor Unite, respectiv prin
analiza sistemului legislativ al Statului Illinois. Un rol important Tn aceasta analiza I-a avut prezentarea
cazuisticii Tn domeniu. Tn ceea ce priveste sistemul procesual din Romania sunt evidente eforturile de
modificare a legislasiei in vederea asigurarii unei perioade rezonabile pentru desfasurarea anchetei penale,
chiar daca uneori, in acest fel, se restricfioneaza aplicabilitatea unor alte principii fundamentale, cum ar fi,
de exemplu, principiul aflarii adevarului. De asemenea, sunt evidente, dupa parcurgerea studiului de fasa,
diferensele existente Tntre cele douda sisteme procesuale penale.

Cuvinte cheie: principiul operativitarii, procesul penal in Statele Unite ale Americii, procesul penal in
Romania, drept comparat

Introducere

Celeritatea procesului penal in nteles larg, presupune att rezolvarea rapida a cauzelor
penale, cat si simplificarea activitatii procesual penale, cand este cazul. De asemenea, celeritatea
impune desfasurarea unor activitati de catre organul de urmarire penala care dispune de cele mai
eficiente posibilititi de administrare a probelor. Fara indoiala ca operativitatea urmaririi penale
(trasatura, de altfel, comuna intregului procesului penal), desi nu este consacrata expres ca regula
de baza, se impune ca atare, fiind prefigurata de numeroase reglementari cuprinse in economia
dispozitiilor Codului de procedura penala.

In stransa conexitate cu principiul celeritatii procesului penal se afla conceptul de termen
rezonabil de derulare a procesului penal. Tn acest sens, prin derularea indelungati a unei cauze
penale se incalca dreptul justitiabilului la un termen rezonabil, componenta a procesului echitabil.
Problematica n discutie nu caracterizeaza in mod particular spatiul judiciar national, reprezentand
o reala problema a marii majorititi a sistemelor procesuale nationale, aspect care se desprinde
elocvent din desfasurarea a numeroase programe cu caracter national si international consacrate
studierii cauzalitatii nerespectarii unei durate rezonabile a procesului penal®.
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Tn prezentul studiu, ne propunem o succintd analiza a reglementirilor in domeniul
operativitatii procesului penal, atat in sistemul procesual al Statelor Unite ale Americii, cét si in
sistemul legislativ din Roménia.

I. STANDARDE STABILITE IN SISTEMUL DE DREPT DIN STATELE
UNITE ALE AMERICII

1.1. Preliminarii

Aceasta sectiune prezinta o trecere in revista a dreptului acuzatului la un proces desfasurat
in conditii de celeritate Tn Statele Unite ale Americii. O prezentare comparativa a abordarilor din
acest domeniu din sistemul de drept common law al Statelor Unite este relevanta intrucat
subliniaza diferentele referitoare la modul in care acest drept este garantat in sistemul de drept
romanesc. Sunt subliniate garantiile procedurale conferite pentru desfasurarea unui proces cu
respectarea principiului celeritatii atdt din punct de vedere constitutional cat si al normelor
procesuale existente la nivel de stat. De asemenea, sunt prezentate natura drepturilor
constitutionale in contextul unei constitutii federale, iar ulterior garantiile statutare conform
legislatiei din statul Illinois, reprezentative pentru abordarea generala a acestei probleme in
majoritatea statelor?.

1.2. Dispozitii constitutionale cu privire la principiul celeritatii in SUA

Al Vl-lea Amendament al Constitutiei SUA statueaza ca ,,in toate procesele penale,
inculpatul are dreptul la un proces desfasurat in termen rezonabil si public..””*. Constitutia statului
Illinois garanteaza acest drept: ,,in procesele penale, inculpatul va avea dreptul la (..) un proces
public si desfasurat in termen rezonabil (...)”*. Tn cazul Barker versus Wingo®, Curtea Suprems a
Statelor Unite a oferit o prezentare comprehensivd a dreptului constitutional la un proces
desfasurat cu respectarea principiului celeritatii. Curtea a decis ca ,,dreptul la un proces desfasurat
in termen rezonabil este un drept fundamental, similar tuturor drepturilor garantate prin al VI -
lea Amendament”;® Curtea a precizat totodata ci garantiile procedurale pentru un proces
desfasurat in termen rezonabil sunt ,,generic diferite” fata de cele ale oricarui alt drept garantat prin
Constitutia SUA atét din cauza faptului ca existd anumite interese ale societatii pentru procese
scurte care sunt diferite de problemele/grijile celui acuzat de savarsirea unei infractiuni, cat si din
cauza faptului ca derogarea de la dreptul la un proces desfasurat in termen rezonabil ar putea, Tn
anumite circumstante, s fie in avantajul inculpatului’.

2 Autorul este avocat apelant in Illinois si a pledat cu succes n fata Curtii Supreme din Hlinois, Th primul caz din
istoria acestui stat, Tn care se defineste termenul ,,retinere” Tn scopul clarificarii lllinois Speedy Trial Act. Cauza
Statul versus Campa, 217111. 2d (lllinois Repotrs 2 d) 243, 840 N. E. 2 d (north Eastern Reporter 2 d) 1157 (2005),
va fi detaliatd Tn cele ce urmeaza in cadrul sectiunii referitoare la normele statutare privind principiul celerititii.
Autorul a preluat aceasta cauza de la avocatul Kimberly A. Jansen, care a fost primul avocat in acest dosar in fata
instantei de apel. Dna Jansen este la momentul actual consilier senior la Hinshaw&Culbertston, LLP, Chicago,
Illinois.

¥ Constitutia SUA, Al VI-lea Amendament.

* Constitutia Illinois, art. 1, § 8

% 407 U.S. (United States Reports) 514 (1972)

® Barker, 407 U.S. la516 n. 2

7 1d., 519 -21
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Tn ceea ce priveste interesele initial mentionate, Curtea a statuat ci, din perspectiva
societatii, acolo unde instantele esueaza in a pronunta solutii rapide in cazurile penale, agenda
instantelor se aglomereaza, inchisorile devin suprapopulate, asigurand inculpatilor posibilitatea de
a obtine ,,oferte” mai bune (mai ales Tn ipotezele in care acestia pledeaza ca fiind vinovati). Mai
mult decét atat, cand inculpatii sunt eliberati pe cautiune pentru perioade mai mari, cresc riscurile
ca ei sa comita si alte infractiuni. Pe de alta parte, cand un inculpat nu poate sa iasa pe cautiune, el
va fi retinut perioade lungi Tn Tnchisori locale, care in majoritatea cazurilor sunt mentinute intr-o
stare deplorabila, expunand acuzatul la violente, violuri si alte riscuri la adresa sanatatii sale fizice
costurile publice.

Tinand cont de beneficiile care ar putea profita celui acuzat n situatiile in care procesul se
desfasoara Tntr-un termen nerezonabil, Curtea a subliniat faptul ca martorii acuzarii nu mai sunt
disponibili odata cu trecerea timpului, fie din cauza disparitiei efective fizice (deces), fie din alte
considerente (spre exemplu, in memoria acestora se estompeaza amintirea infractiunii), iar cazurile
sunt iremediabil afectate. De fapt, In aceastd ipoteza, a beneficiilor procesuale ce pot surveni in
favoarea acuzatului, apararea chiar poate incerca taraganarea Tnceputului procesului. Totusi o
prelungire nu poate fi producatoare de prejudicii per se.

Pe scurt, ntrucat dreptul la un proces desfasurat Tn termen rezonabil reprezinta ,,un concept
mai vag decét celelalte drepturi procedurale”, Curtea a respins abordarea referitoare la faptul ca
inculpatul trebuie trimis Tn fata instantei de judecatd intr-un termen prestabilit cat si regula
»cererii” conform careia daca un inculpat nu invoca dreptul sau la un proces rapid printr-o cerere
formala, acesta nu mai poate beneficia de acest drept. ,Astfel, respingem ambele abordari
inflexibile — termenul fix pentru ca excede cadrului constitutional, iar regula invocarii dreptului
prin cerere intrucét nu este nuantata raportat la un drept considerat fundamental”.

Tn schimb Curtea a oferit o analiza multifactoriala pentru clarificarea acestei probleme,
pentru care a stabilit urmatorii factori: 1.) durata aménarii 2.) motivele amanarii, 3.) invocarea de
catre inculpat a dreptului sau, 4.) prejudiciul rezultat. Tn ceea ce priveste durata amandrii, Curtea a
identificat aceasta ca fiind, in esenta, un ,,factor declansator”. Astfel, ,,cat timp exista o améanare
prezumata a produce prejudicii, nu este necesara identificarea, cercetarea celorlalti factori”.
Jurisprudenta subsecventa a statuat ca orice intarziere mai mare de un an este prezumati a fi
cauzatoare de prejudicii®.

Tn ceea ce priveste cel de al doilea factor, motivele Statului pentru amanari/intarzieri,
Curtea a statuat ca ,,(..) Tncercarile deliberate de a amana finceputul judecarii in scopul
impiedicarii apararii ar trebui retinute Tn mod agravat in sarcina Statului’ cu atat mai mult cu cat
Statul are responsabilitatea trimiterii inculpatului in fata instantei de judecata®. Al treilea factor
este conditionat de invocarea dreptului sau de catre acuzat.

Al patrulea factor de analizat din perspectiva constitutionala este cel al prejudiciului cauzat
inculpatului. Tn cazul Baker v. Wingo, Curtea a identificat trei interese specifice care trebuie
protejate prin garantiile procesuale conferite prin dreptul la un proces desfasurat in termen
rezonabil: 1. ,prevenirea arestului preventiv opresiv’; 2. ,minimizarea anxietatii si grijilor
inculpatului” si 3. ,limitarea posibilitatii ca apararea sa fie afectata in sens negativ”. Ultimul
cazul Tn mod adecvat, denaturand echitatea intregului sistem”.

Un asemenea prejudiciu se poate produce, de exemplu, prin decesul sau disparitia
martorilor, estomparea memoriei martorilor disponibili, precum si imposibilitatea inculpatului

& Statul v. Silver , 376 I1I. App. 3d (Illinois Appellate Court Reports 3d) 780, 877 N.E.2d 96, 100 (2d Dist. 2007).
® Barker, 407 U.S. at 531.
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arestat preventiv sa asiste la pregatirea apararii sale. Mai mult decat atat, chiar daca inculpatul nu
este arestat preventiv, el este oricum dezavantajat prin restrangerea libertatii sale si prin faptul ca
traieste Tntr-un mediu dominat de anxietate, suspiciuni si, adesea, ostilitate.

Tn concluzie, Curtea a decis ca fiecare caz trebuie evaluat pe principii ad hoc si ci nici unul
din factori nu trebuie privit ,,ca o conditie suficienta sau necesara pentru stabilirea unei derogari de
la dreptul la un proces desfasurat intr-un termen rezonabil/scurt”. Remediul procesual pentru
incélcarea dreptului constitutional la un proces desfagurat intr-un termen rezonabil, este
respingerea acuzatiilor, respectiv retragerea tuturor acuzatiilor.

Urmatoarele doua cazuri solutionate de catre instantele din Illinois ilustreaza rezultatele
diferite obtinute Tn urma aplicarii analizei celor patru factori, stabilita in cazul Baker, pentru
presupuse ncalcari ale dreptului constitutional la un proces desfasurat Tntr-un termen rezonabil. De
ex., In cazul Statul versus Silver, instanta a decis ca inculpatul a demonstrat Tncalcarea dreptului
sau constitutional la un proces desfasurat ntr-un termen rezonabil, conform Constitutiilor SUA si
Illinois. Tn acest caz, intarzierea trimiterii lui Silver in fata instantei de judecatd a durat 3 ani;
astfel, Intarzierea a fost prezumata ca fiind producatoare de prejudicii per se. Una dintre marile
dispute ale acestui caz a avut ca obiect identificarea faptului daca acuzatul a fost responsabil
pentru aménarea inceputului procesului intrucat acesta s-a mutat in statul California anterior
punerii lui sub acuzare pentru posesie de materiale pornografice infantile.

Curtea sesizata a retinut ca intarzierea nu ar putea fi imputatd inculpatului, care a trait in
California avand o viata publica, fard sa se ascunda, iar politia cunostea adresa lui din California.
Tn consecinta, instanta a retinut ca acest factor trebuie imputat autoritatilor. Tn ceea ce priveste
sustinerile lui Silver referitoare la dreptul lui la un proces desfasurat cu respectarea principiului
celeritatii, statul a sustinut ca aceasta Intarziere trebuie imputata inculpatului Tntrucat acesta nu a
solicitat trimiterea lui Tn fata instantei niciodata in perioada cét a stat in California. Totusi, instanta
de control judiciar a retinut solutia contrara, statuand ca ,, Silver nu a stiut de existenga acuzayiilor
si ca s-a predat si a invocat dreptul squ la un proces scurt de indata ce a aflat de existensa
acuzayiilor”. Tn sférsit, din cauza duratei excesive si nejustificate a acestui caz, Curtea a retinut ca
inculpatului nu i s-a cerut sa dovedeasca ,existenta unui prejudiciu cert.” Astfel, instanta de
control judiciar a hotarat ca dreptul constitutional al inculpatului la un proces desfasurat intr-un
termen rezonabil a fost incalcat.

Spre deosebire de cazul Silver, Tn cazul Statul versus Kaczmarek, Curtea Suprema din
llinois a retinut ca dreptul constitutional al persoanei acuzate la un proces desfasurat intr-un
termen rezonabil nu a fost incalcat. Tn Kaczmarek, Intarzierea trimiterii acuzatului in fata instantei
de judecata pentru un nou proces, dupa ce s-a obtinut o hotaréare de rejudecare, a fost mai mare de
trei ani, fapt care a dus la aplicarea analizei factorilor Baker. In analiza motivelor intarzierii,
Curtea a retinut ca, cu exceptia unui interval de circa trei luni, avocatul acuzatului a fost
responsabil pentru majoritatea amanarilor, amanari pe care acestea le-a atribuit inculpatului
nsusi. Tn plus, desi inculpatul a invocat, personal, dreptul sau la un proces desfasurat intr-un
termen rezonabil, Tn repetate randuri, nu si-a concediat niciodata avocatii care nu erau pregatiti
pentru proces si nici nu a optat si se reprezinte singur. Tn sfarsit, inculpatul nu a putut demonstra
existenta unui prejudiciu cauzat de perioada mare de timp scursa pana la trimiterea lui in fata
instantei de judecata.

1.3. Dreptul statutar la un proces desfasurat cu respectarea principiului
celeritatii, conform legislatiei din Illinois

Tn primul rand trebuie sa subliniem faptul ca desi reglementeaza aceleasi probleme, dreptul
constitutional respectiv statutar (legislatia Tn materie penald a statului Illinois) la un proces
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desfasurat Tntr-un termen rezonabil nu se completeaza, nu coexista™. De exemplu, un inculpat care

sustine cd i-a fost incalcat dreptul sau constitutional la un proces desfasurat intr-un termen
rezonabil, si ca urmare trebuie retrase acuzatiile formulate impotriva sa, este tinut sa demonstreze
indeplinirea factorilor Baker, inclusiv dovedirea prejudiciului cauzat prin intarziere. Pe de alta
parte, conform reglementarilor statutare, inculpatul trebuie doar sa probeze ca nu a fost trimis n
fata instantei de judecata in termenul prevazut de statut si ca intarzierea nu Ti poate fi imputata nici
lui si nici avocatului lui. Astfel, invocarea unei incalcari ale acestui drept conform normelor
statutare, de reguld, are mai mari sanse de reusita. Tn acest sens, reglementrile statutare opereaza
»pentru a preveni aparitia problemelor constitutionale ridicate ca exceptii in cazurile cu amanari
prelungite™.

Conform normelor statutare, este Th sarcina statului sa dispuna trimiterea celui acuzat de
savarsirea unei infractiuni in fata instantei de judecata ntr-un termen stabilit prin lege'?. Totusi,
este Tn sarcina inculpatului sa dovedeasca faptului ca intarzierea nu i poate fi imputata lui sau
avocatului lui. Mai mult decét atét, orice Tntarziere pricinuita de inculpat ,,va duce la suspendarea
pentru perioada ntarzierii a termenului Tn care o persoana trebuie trimisa in fata instantei”*.
Atunci cand statul nu trimite inculpatul in fata instantei de judecata in termenul previzut in
normele statutare, acesta va fi ,,eliberat din arest sau nu va mai fi tinut de obligatiile asumate ca
urmare a liberarii pe cautiune”.

Tn llinois, sunt trei reglementari statutare distincte referitoare la dreptul la un proces
desfasurat Intr-un termen rezonabil, dupa cum urmeaza:

A. prima norma este reprezentata de dispozitiile Sectiunii 103 — 5 (a) din Codul de
procedura penald al Statului Illinois, conform carora inculpatul retinut trebuie trimis in fata
instantei n termen de 120 de zile;

B. a doua norma este cea continuta In Sectiunea 103 — 5 (b) din Codul de procedura penala
al Statului Hlinois care prevede ca inculpatul care nu este retinut trebuie trimis in judecatd in
termen de 160 de zile;

C. a treia reglementare statutara se regaseste la Sectiunea 3 — 8 — 10 din Codurile Unificate
de Corectie™ care reglementeaza invocarea dreptului la un proces desfisurat intr-un termen
rezonabil conform Intrastate Detainers Act. In cele ce urmeaza vom analiza fiecare reglementare in
parte.

A. Inculpatii retinuti

Sectiunea 103 — 5 (a) din Speedy Trial Act prevede urmatoarele: ,,Fiecare persoanda
refinuta in acest Stat pentru o presupusa infracgiune va fi judecatd de o instanga competenta Th
termen de 120 de zile de la data la care acesta a fost refinut cu excepria cazurilor in care
intarzierea este cauzata de catre inculpat, de catre o solicitare Tn vederea examingrii capacitdrii
procesuale, de o hotarare care are ca obiect stabilirea capacitarii procesuale a inculpatului, de o
repunere a cauzei pe rol dupa solugzionarea unei cereri referitoare la constatarea iresponsabilitdtii
inculpatului, ori de catre un apel interlocutoriu.”*.

Tn situatia In care inculpatul este retinut nu mai este necesar ca acesta sa solicite expres
desfasurarea procesului intr-un termen scurt; in acelasi timp insa, ,,termenul de 120 de zile ncepe

0 pegple v. Campa, 217 111. 2d 243, 840 N.E.2d 1157, 1162 (2005).

" people v. Stuckey, 34 II. 2d 521, 216 N.E.2d 785, 786 (1966).

12 people v. Peco, 345 1I. App. 3d 724, 803 N.E.2d 561, 567 (2d Dist. 2004).
13725 111. Comp. Stat. (Illinois Compiled Statutes) 5/103-5(f) (2006).

14730 111. Comp. Stat. 5/3-8-10 (2006).

15725 111. Comp. Stat. 5/103-5(a) (2006).
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sa curga, de drept, de la momentul retinerii inculpatului™®. Totusi, ,,orice intarziere va fi luata in
considerare doar daca acesta a invocat, in scris sau verbal, oficial, dreptul sqau la un proces n
acest termen, de 120 de zile”". Mai mult decat atat, ,,termenul de 120 de zile trebuie sd curga
continuu”. Tn calcularea termenului prevazut pentru respectarea celeritatii procesului, nu se pot
cumula perioade diferite de retinere; de asemenea, ,,daca inculpatul este refinut a doua oarda/ sau
ulterior pentru aceeasi infracgiune, va curge un nou termen”.

Problema intelesului termenului ,,retinere” din sectiunea 103 — 5 (a) din Codul de procedura
penala al Statului Illinois a fost clarificata de catre Curtea Suprema a statului Illinois Tn cazul
Statul vs. Campa®®. Tn acest caz, inculpatul a fost acuzat de savarsirea mai multor infractiuni in
urma producerii unui accident auto, fiind retinut™. Desi a fost stabilitd o cautiune de catre instanta
de judecata, inculpatul nu a avut posibilitatea sa depuna suma stabilita cu titlu de cautiune. Pana la
urma, acuzatul a fost inclus n programul Day Reporting Program, care presupunea ca participantii
si ia parte la programul zilnic, pentru un interval cuprins Tntre minim 3 si maxim 9 ore pe zi.
Totodata, participantii erau subiecti ai unor testari antidrog obligatorii. Orice participant care nu
respecta regulile era (re)incarcerat.

Problema Tn cauza Campa a fost cea a stabilirii faptului daca timpul pe care inculpatul I-a
petrecut in centru putea fi considerat ca fiind petrecut in stare de ,retinere” in scopul calcularii
termenului pentru un proces desfasurat intr-un termen rezonabil. Statul a sustinut ca nu se poate
realiza o0 asemenea asimilare si a argumentat ca o persoana poate fi considerata ca fiind retinuta
doar cand aceasta trebuie sa stea Tn arest sau Tnchisoare. Totusi, Curtea Suprema a Statului lllinois,
a considerat ca termenul ,,retinut” (,,luat in custodie™) reprezinta un concept elastic care include si
restrangerea libertatilor unei persoane pe langa retinerea fizica.: ,,Consideram ci vointa
legiuitorului a fost in sensul includerii in notiunea de ,retinut” si a formelor mai putin severe ale
privarii de libertate. Legiuitorul a dorit ca notiunea de ,,retinut” sa evolueze odata cu schimbarea
programelor din institutiile noastre corectionale”. Tn consecinta, intrucét inculpatul a fost retinut
mai mult de 120 de zile pana la inceperea procesului, s-a pronuntat achitarea acestuia.

Tn cazul Statul versus Peco®, instanta a interpretat sintagma ,,solicitare verbala” in vederea
desfasurarii procesului in termenul de 120 de zile. Astfel, este prevazut faptul ca ,,intarzierea
judecarii va fi considerata agreata de catre inculpat, cu excepria situagiei in care acesta se opune
intarzierii, solicitand in scris sau verbal, oficial, trimiterea sa in faza instansei de judecata”. Tn
aceasta privintd, instanta a retinut ca nu sunt cerute ,,cuvinte magice”, dar ,.trebuie sa existe o
declarayie clara in sensul solicitarii unui proces scurt, inregistrata, iar solicitarea nu poate avea
un caracter ambiguu™?. Tn acest context, avocatul apararii a solicitat ca aceasta problema sa fie
trangata Tn instanta. Instanta de control judiciar a retinut ca simpla afirmatie ca inculpatul este
pregatit pentru proces nu este suficienta pentru a fi luatd Tn considerare ca o solicitare pentru
desfagurarea unui proces Tn termen rezonabil, Tntrucét aceasta nu este o declaratie prin care sa fie
invocat oficial dreptul la un proces scurt.

De asemenea, in cazul Statul versus Exon®, instanta a ridicat problema daca statul a dat
dovada de diligenta necesara astfel incat sa poata justifica continuarea procesului dupa expirarea
termenului statutar. Tn Sectiunea 103 — 5 (c) din Codul de proceduri penala al Statului Illinois este

'8 people v. Campa, 217 111, 2d 243, 840 N.E.2d 1157, 1163 (2005).
17725 111. Comp. Stat. 5/103-5(a) (2006).

18217 11. 2d 243, 840 N.E.2d 1157 (2005).

19 Campa, 840 N.E.2d at 1160.

20345 111. App. 3d 724, 803 N.E.2d 561 (2d Dist. 2004).

21725 111. Comp. Stat. 5/103-5(a) (2006).

22 peco, 803 N.E.2d 569.

2384 111. App. 3d 794, 896 N.E.2d 844 (1st Dist. 2008).
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reglementat faptul ca ,,daca instanza stabileste ca statul a dat dovada, fara succes, de diligensa
adecvata pentru obrinerea probelor necesare ih cauza si ca sunt suficiente motive ca sa se
considere ca aceste probe pot fi obyinute ulterior, instansa va putea aproba continuarea activitarii
procesuale, la solicitarea Statului, dar nu mai mult de 60 de zile”*. Tn dosarul Exon, Statul a
asteptat pana in a 119 a zi din termenul de 120 de zile pentru a Tncerca sa contacteze chimistul,
martor principal intr-un caz de detinere de droguri®. Instanta de control judiciar a retinut ca, in
aceste circumstante, statul nu a depus diligenta necesara solutionarii cazului?®®. Tn consecinta,
instanta de control judiciar a hotarat ca instanta de fond a comis un abuz in acordarea statului
dreptul de a continua procesul si a hotarat achitarea inculpatului.

B. Inculpatii liberati pe cautiune

Conform Sectiunii 103 — 5 (b) din Codul de procedura penala al Statului Illinois ,,Orice
persoana liberata pe causiune va fi judecatd de catre o instansa competentd in termen de 160 de
Zile de la data solicitarii de catre inculpat a trimiterii lui in fasa instangei de judecatd, cu exceptia
cazurilor in care ntarzierea este cauzata de catre inculpat, de cdtre o solicitare in vederea
examinarii capacitarii procesuale, de o hotardre care are ca obiect stabilirea capacitarii
procesuale a inculpatului, de o repunere a cauzei pe rol dupa solugionarea unei czsreri referitoare

Astfel, una dintre diferentele majore ntre dispozitiile referitoare la cei retinuti fata de
persoanele puse n stare de libertate pe cautiune, consta in faptul ci, spre deosebire de cazul
retinutului care nu trebuie sa formuleze o cererea in vederea declansarii termenului de 120 de zile
prevazut pentru respectarea principiului celeritatii, in ipoteza eliberarii pe cautiune persoana in
cauza trebuie sa formuleze o cerere Tn acest sens (in vederea declansarii termenului de 160 de
zile)®. Tn plus, intrucat inculpatul liberat pe cautiune beneficiaza de libertate intre momentul
retinerii si cel al condamnarii, statul a beneficiaza de 40 de zile in plus pentru trimiterea
inculpatului n fata instantei de judecata®.

Mai mult, conform subsectiunii b), ,,neprezentarea inculpatului la oricare din termenele
stabilite de organele judiciare, reprezinta o decadere a acestuia din dreptul la un proces scurt
(...)"*. Totodata, cand o persoani a fost anterior retinuti si a solicitat trimiterea in fata instantei de
judecata, acesta va trebui trimisa in fata instantei cu respectarea termenului de 160 de zile,
indiferent de timpul petrecut la retinut ulterior invocarii dreptului la un proces scurt.

C. Intrastate Detainers Act

Sectiunea 3-8-10 din Codul Unificat al Corectiilor, act normativ cunoscut sub denumirea de
Intrastate Detainers Act, prevede ca: ,,Dispozifiile prevazute Tn Speedy Trial Act se aplica de
asemenea persoanelor internate in orice institugie sau program al Illinois Department Corection
care sunt subiecti ai unor acuzarii, plangeri nejudecate, in orice stat, iar o asemenea persoana va
trebui sa includa Tn cererea sa introdusd, conform lit. b.) o declarayie cu privire la internarea sa,
durata internarii, perioada ramasd, acuzayiile ce i se aduc, statul in care i se aduc acuzatiile (...),
iar cererea va fi adresata parchetului din statul in care este acuzat. Procurorul va trebui sa

24725 111. Comp. Stat. 5/103-5(c) (2006).

% Exson, 896 N.E.2d at 849.

% 1d. 849-50.

27725 11l. Comp. Stat. 5/103-5(b) (2006).

% A se compara terminologia din sectiunea 103-5(a), “de la data la care a fost retinut,” cu cea de la sectiunea 103-
5(b), “de la data la care inculpatul solicita trimiterea in fata instantei”.

2 people v. Wooddell, 219 111. 2d 166, 847 N.E.2d 117, 122 (2006).

%0 725 11l. Comp. Stat. 5/103-5(b) (2006).
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asigure prezenza inculpatului la proces, in districtul lui, cu respectarea habeas corpus (..). Tn
situatia in care persoana nu va fi trimisa in judecata in termenul prevgzut, atunci persoana
respectiva va fi achitata in privinfa capetelor de acuzare pentru care a cerut desfasurarea
procesului cu respectarea principiului celeritcrii®*”.

Conform Intrastates Detainers Act, 0 persoana retinutd pentru acuzatii penale fara
conexitate are dreptul de a fi trimisa Tn judecata Tn termen de 160 de zile, similar inculpatului
liberat pe cautiune®’. Mai mult, in cauza Statul versus Wooddell*}, Curtea Suprema din Illinois a
respins argumentul Statului conform caruia solicitarea unui proces scurt introdusa Tn temeiul
Intrastates Detainers Act ramane valabila doar pentru perioada retinerii inculpatului®®. Tn schimb,
Curtea a retinut ca ,,inculpatul poate fi subiect al oricarui statut referitor la un proces desfasurat
n termen rezonabil aplicabil la momentul formularii cererii™.

I1. STANDARDE STABILITE TN SISTEMUL DE DREPT DIN ROMANIA

2.1. Preliminarii

Dispozitii legale generale care garanteaza principiul derularii procedurilor judiciare intr-un
interval care sa poate fi caracterizat ca fiind rezonabil intalnim, in primul rdnd in Constitutia
Romaniei, republicata. Astfel, conform art. 21 alin. (3), partile au dreptul la solutionarea cauzelor
ntr-un termen rezonabil.

Reglementarea se regaseste si in art. 91 alin. (1) din Legea nr. 303/2004 privind statutul
judecatorilor si procurorilor, republicata. Astfel, judecatorii si procurorii sunt obligati sa rezolve
lucrarile Tn termenele stabilite si sa solutioneze cauzele in termen rezonabil.... De asemenea,
conform prevederilor art. 99 lit. e) din acelasi act normativ, constituie abateri disciplinare ale
magistratilor nerespectarea in mod repetat si din motive imputabile a dispozitiilor legale privitoare
la solutionarea cu celeritate a cauzelor.

Tn acelasi sens, amintim prevederile art. 10 din Legea nr. 304/2004 privind organizarea
judiciara, republicata. De asemenea, conform art. 64 alin. (4) lit. ¢), lucrarile repartizate unui
procuror pot fi trecute altui procuror daca se constatd ca acesta a lasat cauza in nelucrare in mod
nejustificat mai mult de 30 de zile.

Tn cadrul desfasurarii procesului penal in Romania, exista o serie de instrumente legale prin
intermediul carora se Tncearca respectarea termenului rezonabil de solutionare a unei cauze penale,
n atingerea scopului prevazut chiar in art. 1 C.pr.pen., si anume pentru “constatarea la timp si in
mod complet a faptelor care constituie infractiuni, astfel ca orice persoand care a savarsit o
infractiune sa fie pedepsita potrivit vinovatiei sale si nici o persoana nevinovata sa nu fie trasa la
raspundere penala”.

Tn acest sens, vom analiza succint reglementari existente Tn Codul de procedura penala din
Romania, care se constituie Tn marea lor majoritate Tn incercari de a conferi mai multa substanta
principiului celeritatii procesului penal.

81730 111. Comp. Stat. 5/3-8-10 (2006).

%2 Wooddell, 847 N.E.2d at 120.

219 111. 2d 166, 847 N.E.2d 117 (2006).
% Wooddell, 847 N.E.2d at 121.
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2.2. Dispozitii legale procesual penale de noutate care se constituie in
argumente in favoarea celeritatii procesului penal

Imunititile de urmarire penala. Tn primul rand este necesar si ne referim la modificarile
intervenite Tn ultimii ani, Th conformitate cu care au fost eliminate o serie de norme care aduceau
atingere oficialitatii procesului penal, prin procedura derogatorie de la dreptul comun, n special cu
privire la declansarea urmaririi penale. Facem precizarea ca aceste modificari legislative au fost
determinate, printre altele, si de Recomandarea nr. XII cuprinsa in Raportul grupului de state
impotriva coruptiei al Consiliului Europei (GRECO) adoptat la Plenara din 28.06.-02.07.2004 care
recomanda Romaniei ca legislatia nationala sia se modifice ih sensul restrangerii categoriilor de
persoane care se bucurd de imunitate de urmarire. Astfel, s-a eliminat imunitatea avocatilor,
notarilor si executorilor judecatoresti si s-a urmarit implementarea unui tratament nediferentiat.

Tn acest sens, conform art. 37* din Legea nr. 51/1995 pentru organizarea si exercitarea
profesiei de avocat, urmarirea penald si trimiterea in judecatd a avocatului pentru fapte penale
savarsite Tn exercitarea profesiei sau Tn legatura cu aceasta se putea face numai cu aprobarea
procurorului general al parchetului de pe 1anga curtea de apel in a cirei raza de competenta s-au
savarsit faptele. Tn prezent, aceste dispozitii sunt abrogate ca urmare a art. | pct. 1 din Ordonanta
de urgenti a Guvernului nr. 190/21.11.2005%.

Un text similar se regasea in art. 31 din Legea nr. 36/12.05.1995 a notarilor publici si a
activitatii notariale®, in conformitate cu care notarii publici nu puteau fi cercetati, perchezitionati,
retinuti, arestati sau trimisi in judecatd penala ... fara avizul ministrului justitiei, pentru fapte
savarsite Tn legatura cu exercitiul activitatilor profesionale. Aceasta dispozitie, Tnsa, a fost abrogata
prin art. | pct. 1 din Ordonanta de urgenti a Guvernului nr. 25/31.03.2005%"

De asemenea, conform art. 36 din Legea nr. 188/1.11.2000 privind executorii
judecatoresti*®, acestia nu puteau fi cercetati, perchezitionati, retinuti, arestati sau trimisi n
judecata penala fara avizul ministrului justitiei, pentru faptele savarsite in legatura cu exercitiul
activitatii lor profesionale, cu exceptia infractiunilor flagrante. Textul in discutie a fost abrogate
prin art. 1l pct. 8 din Ordonanta de urgenta a Guvernului nr. 190/21.11.2005.

In acelasi sens, conform art. 91 alin. (2) din Legea nr. 92/1992 pentru organizarea
judecatoreasca, magistratii nu puteau fi cercetati, retinuti, arestati, perchezitionati sau trimisi n
judecata fara avizul ministrului justitiei. Acest text de lege, actualmente iesit din vigoare, a fost
interpretat in jurisprudenta nationala Tn sensul ca pentru acest set de 5 acte procesuale de dispozitie
era necesar avizul ministrului justitiei. Ori aceasta procedurad avea ca principal efect extinderea
nejustificata a intervalului de timp necesar solutionarii respectivei cauze. Tn prezent, conform art.
100 alin. (2) din Legea nr. 304/2004 privind organizarea judiciara, republicatd, judecatorii,
procurorii si magistratii-asistenti pot fi perchezitionati, retinuti sau arestati preventiv numai cu
incuviintarea sectiilor Consiliului Superior al Magistraturii. Tn aceste conditii, observam ca cele
mai importante acte procesuale necesare trimiterii unui dosar penal in fata instantei de judecata
(inceperea urmaririi penale, respectiv trimiterea Tn judecata prin rechizitoriu) nu mai sunt supuse
conditiei existentei vreunui aviz prealabil.

Procedura neinceperii urmaririi penale si a incetirii urmaririi penale. Prin Legea nr.
281/2003 a fost introdus n art. 10 un nou impediment Tn ceea ce priveste punerea Tn miscare ori
exercitarea urmaririi penale, si anume cauzele de nepedepsire.Cu toate acestea, nu s-au operat

% Ordonanta de urgenti a Guvernului nr. 190/21.11.2005 a fost publicata in M. Of. nr. 1179/28.12.2005.

% |egea nr. 36/12.05.1995 a notarilor publici si a activitatii notariale a fost publicati in M.Of.nr. 92/16.05.1995.
%7 Ordonanta de urgenti a Guvernului nr. 25/31.03.2005 a fost publicata in M. Of. nr. 278/4.04.2005.

% |egea nr. 188/1.11.2000 privind executorii judecatoresti a fost publicatd in M. Of. nr. 559/10.11.2000.
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modificarile care se impuneau si h ceea ce priveste procedura incetarii urmaririi penale, practic
procurorul neputand dispune aceasta solutie, in ipoteza in care ar fi constatat existenta vreunei
cauze de nepedepsire dintre cele expres prevazute in lege. Tn acest fel, spre exemplu,
autodenuntatorul unei infractiuni de dare de mita ar fi trebuit sa fie trimis Tn judecata, intrucat doar
judecatorul ar fi putut sa insoteasca autodentul acestuia de efecte juridice. Prin modificarile aduse
prin Legea nr. 356/2006 s-a remediat aceasta inadvertenta, in acest fel contribuindu-se si la
reducerea duratei procedurilor penale.

Procedura recuzirii. Astfel, conform art. 52 alin. (6) C.pr.pen., Incheierea prin care s-a
admis sau s-a respins abtinerea, ca si aceea prin care s-a admis recuzarea, nu sunt supuse nici unei
cai de atac. Prin Legea nr. 281/2003 a fost introdus art. 52 alin. (7) C.pr.pen., in conformitate cu
care “Incheierea prin care s-a respins recuzarea poate fi atacata numai cu recurs, in termen de 48
de ore din momentul pronuntirii si dosarul se Thainteaza de Tndata instantei de recurs. Recursul se
judeca in termen de 48 de ore din momentul primirii dosarului, Tn camera de consiliu cu
participarea partilor”. Ulterior, prin intermediul Ordonantei de urgenta a Guvernului nr. 55/2004,
art. 52 alin. 7 a fost abrogat, urmarindu-se necesitatea eliminarii neintarziate a posibilitatii de
exercitare abuziva a drepturilor procesuale, care impieteaza asupra desfasurarii in conditii normale
a procesului penal. Tn acest mod, Tncercandu-se eliminarea unor eventuale abuzuri, legiuitorul a
adus atingere altor principii ale procesului penal, cum ar fi, spre exemplu, aflarea adevarului.

Tn acest sens, facand o interpretare logici a dispozitiilor art. 52 alin. 6, urmare a
rationamentului per a contrario, rezultd ca ncheierea prin care a fost respinsi recuzarea este
supusa cailor de atac. Avand in vedere importanta acordatd de legiuitor institutiei
incompatibilitatii precum si institutiilor abtinerii si recuzarii, importanta subliniata prin frecventele
si consistentele modificari legislative precum si tindnd seama de consecintele care s-ar putea
produce prin rezolvarea cauzelor de catre judecatori sau procurori aflati in situatii de
incompatibilitate, apreciem ca incheierea prin care a fost respinsa cererea de recuzare poate fi
atacatd cu recurs care trebuie si se judece separat si imediat. Tn ipoteza in care ar fi exercitata o
cale de atac Tmpotriva Tncheierii de respingere a recuzarii si aceasta s-ar judeca odata cu fondul
cauzei consecintele ar fi numai de ordin formal si ar impieta grav asupra actului de infaptuire a
justitiei.

Avand in vedere cele aratate mai sus apreciem ca, de lege ferenda, se impune
reglementarea expresa a recursului Tmpotriva incheierilor prin care a fost respinsa cererea de
recuzare.

Noi obligatii instituite in sarcina invinuitului si inculpatului n procesul penal. Tn
vederea asigurarii unui contact mai eficient cu Tnvinuitul sau inculpatul, conform art. 70 alin. (4)
C.pr.pen.®, invinuitului sau inculpatului i se aduce la cunostinta si obligatia sa anunte n scris, in
termen de 3 zile, orice schimbare a locuintei pe parcursul procesului penal”. Tn acest fel, se
incearca constituirea unui cadru legal care sa ofere garantii suplimentare ca cel mai important
subiect procesual al cauzei penale poate fi audiat ori chemat sa participe la diferite acte de
urmarire penald, prezenta acestuia reprezentdnd o premisa, in egala masura, atat pentru aflarea
adevarului cét si pentru garantarea exercitarii dreptului la aparare. Norma Tn discutie a fost intarita
prin prevederile din art. 198 alin. (4) lit. i) C.pr.pen., in conformitate cu care nerespectarea de catre
invinuit sau inculpat a obligatiei de a Tncunostinta n scris, in termen de 3 zile, organele judiciare
despre orice schimbare a locuintei pe parcursul procesului penal reprezinta abatere judiciara si se
sanctioneaza cu amenda de la 500 de lei la 5.000 de lei.

Tn aceeasi finalitate se Tnscrie si introducerea Tn lege a masurilor care se impun a fi luate ori
care se pot lua fata de invinuitul sau inculpatul arestat preventiv fata de care s-a dispus liberarea

¥ Alin. (4) al art. 70 a fost introdus prin art. | pct. 38 din Legea nr. 356/2006.
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provizorie. Astfel, liberarea provizorie presupune, in mod obligatoriu, luarea urmatoarelor masuri,
conform art. 1607 alin. (3): 1) sa nu depaseasca limitat teritoriala fixata decat in conditiile stabilite
de instanta; 2) sa se prezinte la organul de urmarire penala sau, dupa caz, la instanta de judecata,
ori de cite ori este chemat; 3) sa se prezinte la organul de politie desemnat cu supravegherea de
instanta, conform programului de supraveghere intocmit de organul de politie sau ori de céte ori
este chemat; 4) sa nu isi schimbe locuinta fara incunostintarea instantei care a dispus masura; 5) sa
nu detina, sa nu foloseasca si sa nu poarte nici o categorie de arme.

Masurile care pot fi dispuse fatd de fnvinuit sau inculpat sunt, conform art. 160% alin. 3
C.pr.pen., urmatoarele: 1) si poarte permanent un sistem electronic de supraveghere; 2) sia nu se
deplaseze la anumite spectacole sportive sau culturale sau Tn orice alte locuri stabilite; 3) sa nu se
apropie de persoana vatamata, membrii familiei acesteia, persoana impreuna cu care a comis fapta,
martori, experti ori alte persoane stabilite de instanta si sd nu comunice cu acestea, direct sau
indirect; 4) sa nu conduca nici un vehicul sau anumite vehicule stabilite; 5) sa nu se afle Tn locuinta
persoanei vatamate; 6) sa nu exercite profesia, meseria sau sa nu desfasoare activitatea ih
exercitarea careia a savarsit fapta.

Tot acest set de masuri care se pot dispune sau care se dispun in mod obligatoriu, Tn
vederea incercarii de a se facilita desfasurarea procesului penal, sunt dublate de prevederile art.
1607 alin. (3%) C.pr.pen., in conformitate cu care invinuitului sau inculpatului i se atrage atentia ca,
in caz de incilcare cu rea-credinta a obligatiilor care ii revin, se va lua fata de acesta masura
arestarii preventive.

Procedura plangerii la instanta impotriva actelor de netrimitere in judecata. Avand
caracter de noutate Tn procedura penala din Romania, institutia plangerii Tmpotriva actelor de
netrimitere Tn judecata a fost introdusd prin Legea nr. 281/2003. Tn acest fel, in exercitarea
dreptului de a accede la instanta, persoanele nemultumite de solutia procurorului de scoatere de
netrimitere in judecata pot ataca actul de dispozitie la instanta, in conditiile art. 278" C.pr.pen. Tn
reglementarea acestei institutii, legiuitorul a avut in vedere, n afara liberului acces la instantg, si
operativitatea procesului penal intrucat, printre solutiile enumerate in art. 278" C.pr.pen. se
regasesc si unele instrumente al caror scop este tocmai celeritatea solutionarii respectivei cauze
penale. Astfel, In conformitate cu art. 278" alin. (8) lit. ¢) C.pr.pen. magistratul judecator, admitand
plangerea prin incheiere, desfiinteaza rezolutia sau ordonanta atacata si, cand probele existente la
dosar sunt suficiente, retine cauza spre judecare, Th complet legal constituit.

Din aceste dispozitii rezulta ca respectiva cauza poate fi solutionata direct de catre instanta
de judecata fara ca procurorul s se pronunte asupra trimiterii n judecata prin rechizitoriu.

2.3. Dispozitii legale procesual penale de noutate care reprezinta limitari ale
operativitatii

Procedura plangerii prealabile. Tn domeniul pe care il analizam, al operativitatii
procesului penal, semnalam modificarile survenite in materia plangerii prealabile. Astfel, conform
art. 197 alin. (2) lit. a) C.pr.pen., anterior adoptarii Legii nr. 356/2006, pentru o serie de infractiuni
plangerea prealabila se adresa direct instantei de judecata. Tn aceste ipoteze se constata o reducere
temporala a procesului penal, Intrucét lipsea faza prealabila a urmaririi penale. Tn acest sens, in
majoritatea lucrarilor de specialitate se afirma ca institutia actiunii penale directe reprezenta
exemplificarea cea mai elocventa a procesului penal desfasurat intr-un mod atipic.

Ca urmare a adoptarii Legii nr. 356/2006, de lege lata, s-a reglementat introducerea
plangerii prealabile, indiferent de infractiunea savarsita, la organele de urmarire penald
competente, actuala procedura conducédnd la constatarea ca procesele penale avand ca obiect
asemenea infractiuni vor avea un interval de solutionare mai mare.
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Pentru a ne situa pe o pozitie de neutralitate Tn conflictul dintre principiile procesului penal,
remarcam insa ca legiuitorul a consacrat Tn acest mod mai multe garantii pentru o justa solutionare
a cauzei, prin respectarea aflarii adevarului. Astfel, chiar daca aceste cauze se caracterizeaza prin
simplitate, activitatea desfasurata de organele de urmarire penala pot avea drept efect solutionarea
echitabila a conflictului de drept.

Concluzii

Desi dreptul la un proces desfasurat cu respectarea principului celeritatii este garantat in
Statele Unite atat prin norme constitutionale cat si prin norme statutare, modalitatile de exercitare
ale garantiilor procedurale variaza in functie de valorile specifice protejate. Intr-o abordare
constitutionala, se utilizeaza o analiza multifactoriala; totusi, inculpatul trebuie, de regula, sa
dovedeasca existenta unui prejudiciu ca sa poatd obtine achitarea. Pe de alta parte, normele
statutare prevad termene fixe, de decadere, fara conditia probarii vreunui prejudiciu.

Tn ceea ce priveste practica, aceste reglementari duc la concluzia ca doar cele mai iesite din
comun Tintarzieri vor permite Tndeplinirea standardelor constitutionale, in timp ce majoritatea
incalcarilor vor cadea sub incidenta normelor statutare. n sfarsit, desi intrucatva complex si dificil
n ceea ce priveste calcularea termenelor pertinente, in general, in Statele Unite ale Americii este
asigurat cadrul legal in vederea remedierii eficiente a incalcarii dreptului la un proces desfasurat cu
respectarea principiului celeritatii.

Cu referire la termenul rezonabil de derulare a cauzelor penale in Romaénia, amintim faptul
ca pe rolul Curtii Europene a Drepturilor Omului se gasesc humeroase cereri indreptate Tmpotriva
Romaniei, prin care se solicitd constatarea Tncalcarii dreptului la un proces echitabil, din
perspectiva duratei nerezonabile a procedurilor judiciare penale. Trebuie totusi sa remarcam faptul
ca reglementarile Tn domeniu au fost Tmbunatatite semnificativ, uneori in detrimentul unor alte
principii ale procesului penal, cum ar fi, spre exemplu, principiul separatiilor functiilor judiciare.
Astfel, se incadreaza Tn acest exemplu, posibilitatea legala conferita magistratului judecator de a
dispune retinerea cauzei spre judecare fara a fi fost sesizat prin rechizitoriul procurorului.
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