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Abstract

The article focuses on the practice of the Romanian Courts in awarding the attorneys’ fees of the awarded
litigating party in the Romanian civil trial and the dichotomy between the different approaches of the
attorney’s fees incurred by the awarded litigating party. An analysis of the criteria used for obliging the
default litigating party to pay the attorneys’ fees of the awarded litigating party as judicial expenses shall be
made to show the interdependence of the material provisions governing the legal assistance contract and the
procedural relation created between the default litigating party and the awarded litigating party in the civil
trial. The article shall consider the lack of substance of the abuse of law and the delictual liability as a
reasoning used by the Romanian Courts in decreasing or not awarding the attorneys’ fees as judicial
expenses for the awarded party and the criteria applied by the European Court of Human Rights for such
cases as an instrument of creating consistency in the Romanian Courts practice in this field.
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INTRODUCTION

The relevance and applicability of article 274 para. 3 from the Romanian Civil Procedural
Code (RCPC) is still a matter of controversy left at the subjective will of the judges in the
Romanian Civil Trial.

According to article 274 para.3 RCPC “the judges have the right to increase or decrease
the attorney’s fees, according to the fees provided in the table of the minimal attorneys, whenever
they shall consider with reasoning that the attorneys fees are in an inappropriate disproportion
small or high with the value of the claim or the work done by the lawyer”. Article 274 para.3
RCPC is applicable only for the attorney’s fees of the awarded litigating party in the Romanian
civil trial to be paid by the losing litigating party.

The application of the said provisions in the sense of increasing the attorney’s fees
requested by the awarded litigating party is not an issue, as it probably never happened. A reason
may be that the courts do not feel tempted to extra value the attorneys work.

On contrary, the decreasing of the attorney’s fees by the courts according to article 274
para.3 RCPC has become one of the most practiced judge action in the Romanian civil trial. Such
action has resulted many times in arbitrary application of this article in the mentioned sense and
has materialized in an inconsistency of practice at the different level of civil jurisdiction and in the
infringement of fundamental procedural warranties, as we shall further present.

The paper has a strong relevance from the point of view of the existing practice and the
possibility to create consistency in such practice in relation to the existing legal instruments for
creating consistency.
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LITERATURE REVIEW

In the specific doctrine, the subject of the right of the Courts to decrease the attorneys’ fee
has been few times approached. We make this qualification based on the fact that, the content of
article 274 para.3 RCPC has existed in this form since early 1989. There are several articles
written on this aspect, which concentrate on elements of material law used in the appreciation of
the criteria presented by article 274 para.3 RCPC by the Courts. The doctrine as such is expressed
within this paper, as it is the point for starting the analysis of the Courts’ practice in this sense.

THE CONTENT OF ARTICLE 274 PARA.3 RCPC

Article 274 para.3 RCPC provides for a right of the judges to increase or reduce the
attorneys’ fees of the awarded litigating party to be supported by the losing litigating party. An
opinion in the doctrine' is that the courts are not obliged to reduce or increase automatically the
attorneys’ fees and they can opt in doing so at their own discretion. Such interpretation is giving
rise to different procedural aspects regarding the exercise of this right by the court ex - officio or at
the request of the parties in the trial and the rights to a fair trial by providing the necessary
evidences. We shall further comment on this aspect.

Article 274 para.3 RCPC provides also for the following criteria of appreciation to be used
by the Courts in exercising the said right as:

a). the table of minimal attorneys’ fees which does not longer exist, and

b). the appreciation of an inappropriate disproportion between the attorneys’ fees and the
value of the claim or the work done by the attorney.

The application of the mentioned criteria is a very controversial issue, which gives room to
the court to use arbitrary in applying article 274 para.3 RCPC as we further shall see.

Article 274 paragraph 3 RCPC stipulates also that any decision based on this article has to
be reasoned by the court.

THE MAIN TRENDS IN A AWARDING THE ATTORNEYS FEES AS
JUDICIAL EXPENSES IN THE ROMANIAN CIVIL TRIAL

The main trends in applying article 274 para.3 RCPC are the following:

Non-applicability of article 274 para.3 RCPC with the reasoning that the relationship
between the client and the attorney, including the quantum of the fee, represents the rule of the
parties with the consequence that the judge cannot reduce the quantum of such fee.

Applicability of article 274 para.3 RCPC in the sense that the judges are entitled to decrease
the attorney’s fees and that by doing so the judge does not interfere with the juridical relationship
existing between the attorney and his client, but only disposes in connection to what will be the
extent to which such fees shall be supported by the losing litigating party in the trial.

A. The first trend has been confirmed in practice in 1996 by the Supreme Court of Justice
Commercial Section decision no. 914/1996 and followed further in the practice of lower or higher
Courts.

' See Victor Ursa, Valentina Deleanu, The Rights of the Courts to increase or decrease the judicial expenses
represented by the attorneys’ fees (Dreptul instantelor de judecata de a mari sau micsora cheltuielile de judecatd
reprezentand onorariul de avocat), published in the monthly Review ,,The Law” no 6/1978, p. 14-18.
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Such opinion criticized by doctrine® is reasoned on the provisions of Law no. 51/1995
regulating the lawyer’s profession and the Statute of lawyer’s profession which provides according
to article 30 that, the contract between the attorney and his client cannot be interfered or
controlled, directly or indirectly by no state organ and that, the complainants regarding the
attorney’s fees may be solved by the Bar Association organs, only.

The critics to such opinion were in the sense that in the civil trial the attorney’s fees of the
awarded litigating party issue gives birth to two different juridical relations. The first is a material
law contractual relation between the attorney and his client. The second is a procedural
relationship born between the losing litigating party and the awarded litigating party based on
procedural default, according to which defaulting litigating party has to support the legal expenses
including attorneys’ fees, incurred by the awarded litigating party. The two relations are separate
one of another and the reducing of the attorney’s fees by the judge in the trial does not modify or
otherwise impede the contractual relation between the attorney and his client which establishes
such fees.

We do not fully agree with the opinions expressed in the criticism to the first trend Court
practice. It is true that within the procedural relation between the parties, the judges award fully or
partially the attorneys’ fees of the awarded litigating party, but implicitly by doing so, the judge
also considers the contractual relation between the attorney and his client. The very criteria
provided by article 274 para.3 RCPC are criteria according to which the relationship between the
attorney and his client is evaluated by the judge. The Court, in appreciating the inappropriate
disproportion between the attorney’s fees and the value of the claim or the work of the attorney,
analysis the main elements of the legal assistance contract the object of the price established by the
attorney and his client. By awarding fully or partially the attorney’s fees, as judicial expenses to be
supported by the losing litigating party, the Court is actually appreciating on the evaluation of the
attorneys’ work agreed by the attorney and his client by the very contract, which establishes
according to the law of lawyers’ profession a relation free of interference by the authorities.

According to article 132 para.2 from the Statute of lawyers’ profession the attorney’s fees
are to be established according to the difficulty, the complexity or the duration of the case. Further,
according to para.3 of the same article 132, the attorney’s fees are to be established depending of
each of the following elements: time and the volume of work for the fulfillment of the attorney’s
mandate or the activity requested by the client, the nature, novelty or difficulty of the case, the
importance of the interests of the case, the situation that the acceptance of the mandate given by
the client stops the attorney to accept a similar mandate from another person, the notoriety, titles,
work experience, reputation and the specialization of the attorney, the cooperation with other
experts and specialists imposed by the nature, object, complexity of the case, advantages and
results obtained for the profit of the client following the attorney’s work, financial situation of the
client, time limits within which the attorney performs the legal services.

As such elements provided in the Statute of lawyers’ profession are sufficient legal grounds
for the establishment of the attorney’s fees, it seems that the Courts are using a double standard
specific to the procedural framework created by article 274 para.3 RCPC when it decides on the
reduction of the attorneys’ fees or, are in fact censoring the attorneys’ fees based on the very
specific legal criteria used by the attorney to establish his fees in the legal assistance contract.

% See Serban Beligradeanu, The right of the Court to apply article 274 para.3 from the Civil Procedural Code after
the entry into force of Law no. 51/1995 (Dreptul instantelor judecatoresti de a aplica art. 274 alin.3 Codul de
Procedura Civila dupa intrarea in vigoare a Legii nr. 51/1995), published in the monthly Review ,,The Law” no
6/1997, p. 31-35, see also Gabriel Boroi, Octavia Spineanu — Matei, Commented Codes — The Civil Procedural
Code, Editura Ch Beck, Bucuresti 2005, p 426 — 429,
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We are inclined to consider that Courts by reducing the attorneys’ fees are reviewing
actually the legality of the way in which the attorney and his clients applied the core elements of
article 132 from the Statute of lawyers’ profession when they concluded the legal assistance
contract.

B. The second trend in the Court practice’ in this field is in the favor of increasing or
reducing the attorney’s fees by application of article 274 paragraph 3 RCPC. The reasoning
supporting such findings is either a simple reference to the said article, a basic review of the
criteriz}t provided in the said article or an elaborated explanation which includes the abuse of right
theory”.

THE EXERCISE OF THE COURT’S RIGHT TO DECREASE THE
ATTORNEYS’ FEES OF THE AWARDED PARTY IN THE ROMANIAN
CIVIL TRIAL

1. Reasoning

1.1. Basic Appreciation

As mentioned above, in many cases the Courts use as reasoning for the reducing of the
attorney’s fees either a simple reference to article 274 paragraph 3 RCPC without further
reasoning or, a reference to their right to appreciate on this aspect. In other cases, the Courts limit
themselves to a conclusion that the attorney’s fees are disproportionate’ with the lawyers” work or
the value of the claim.

Such basic reasoning represents an obvious infringement of the very provisions of article
274 para.3 which states that, any decision of increasing or decreasing the attorney’s fees has to be
reasoned. Such reasoning cannot be a superficial one. It is accepted in the doctrine® since a long
time that such reasoning should be supported on the entire case situation and the evidences
administered in the case. The necessary elements to be considered in such reasoning are: the
modality in which the establishment of the fees is done and the competence of those which
establishes the fees, the complexity of the high qualified work, the experience and the level of the
professional education of the attorney, the proportionality’ of the fee with the volume of work for
the preparation of the defense in the case, determined by complexity, difficulty and novelty of the
litigation.

3 See the Minute of the meeting from the Superior Counsel of Magistrates and the members of the Commission for
creating consistency in the judicial practice with the President of the Romanian High Court of Justice and Cassation
and the representative of the Prosecutor office attached to Romanian High Court of Justice and Cassation and the
presidents of the civil section, labor conflicts and insurances of the appeal courts for the discussion of the problems
of inconsistency in the judicial practice, dated June 11, 2008,

* See High Court of Justice and Cassation, Civil and Intellectual Property Section Decision no. 2420 dated 11" of
April 2008, which states that “article 274 paragraph 3 is intended to preempt the abuse of right, by using the
attorney’s fees for other purpose than the use of a qualified judicial assistance during a trial.”

> See the Galati Appeal Court / Commercial, Maritime and Fluvial Section Civil Decision no. 1993 dated May 2005
by which it is stated that “...the attorney fee awarded by the bankruptcy judge is obviously disproportionate with
both the volume of the attorney’s work and the value of the debt”.

% See Victor Ursa, Valentina Deleanu, ibid.

7 See High Court of Justice and Cassation, Civil and Intellectual Property Section Decision no. 2420 dated 11" of
April 2008.
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1.2. Abuse of law and delictual liability,

Another reasoning used for the reducing the attorney’s fees, refers to the abuse of law in
consideration of the delictual liability. As stated in the High Court of Justice and Cassation, Civil
and Intellectual Property Section Decision no. 2420 dated 11" of April 2008, the provisions of
article 274 para.3. RCPC are intended to preempt the abuse of right.

According to the doctrine®and jurisprudence’, the foundation of awarding the judicial
expenses is the procedural default of the losing litigating party. The procedural default makes the
legal assistance contract concluded between the attorney and the awarded litigating party to
produce effects on the losing party, according to a principle, which rules the reparation of the
damage in the delictual liability field - the reparation in full of the produced damage.

Following the said theory, the right to claim the recovery of the damages produced by an
delictual fact, as any subjective civil right, may be exercised abusively. The sanction for the
abusive use of a right is according to the Romanian Civil law and Romanian Civil Procedural Law
the obligation to support the damages produced by the delictual fact. This means that, in a
presumption of abuse of right whenever the Court considers so, according to the basic criteria of
article 274 para.3 RCPC or developed criteria of the same article in the light of article 132 from
the Statute of lawyers’ profession, considering the delictual liability of the awarded party, the
attorneys’ fees paid by the latter to his/her lawyer shall be reduced.

2. Material and procedural aspects

The theory of abuse of law in consideration of the delictual liability, applicable according to
article 274 para.3. RCPC gives rise to a series of material and procedural issues overlooked by the
practice and doctrine.

The attorney’s fees may be granted based on the express request in this sense of the
awarded litigating party. The attorney’s fees quantum is either requested within the main civil trial,
in the end of the debates in the conclusion phase, when the quantum of such fees and other judicial
expenses is known, or based on a separate application in a new trial.

The litigating parties opt usually for the first possibility and request as a supplementary
claim to the main claim of the Court application the judicial expenses which include the attorney’s
fees. As mentioned, the quantum of the attorney’s fees together with the evidences proving the
quantum is identified in writing in the conclusions phase. The litigating parties request judicial
expenses orally without ever identifying the quantum of such judicial expenses which include the
attorney’s fees. Therefore, at the conclusions phase, any of the litigating parties has no clue of the
quantum of the fees requested by the other party and therefore it is not able to express any point of
view on such request. On the other side, the litigating parties have no clue in such phase before a
Court decision is taken, whether the abuse of law in consideration of the delictual liability
mechanism provided by article 274 para.3 RCPC shall be triggered by the court and no defense of
any kind may be made to counter argue against such mechanism.

The abuse of law considering the delictual liability involves materially several cumulative
conditions as the existence of a delictual fact, the damage, the causality between the delictual fact
and the damage and last but not the least, bad faith'’.

¥ See Gabriel Boroi, Octavia Spineanu — Matei, ibid.

? See High Court of Justice and Cassation, Civil and Intellectual Property Section Decision no. 2420 dated 11" of
April 2008.

1% See Ion Deleanu, Treaty of Civil Procedure I, IV-th Edition, revised, completed, updated, Editura Servo Sat 2004,
p- 590, see also Viorel Mihai Ciobanu, Gabriel Boroi, Civil Procedural law, Selective Course, Edition 3, Editura All
Beck 2005, p. 50
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All these conditions are appreciated by the Court in the absence of any evidence expressly
submitted on this issue by any of the parties and in absence of any written or submission on this
issue.

The exercise of the Courts’ right according to article 274 para.3 RCPC defies not only the
fundamental principles, which governs the Romanian Civil Trial as contradictoriality, the active
role of the Court (article 129 para.5 RCPC), the oral character of the proceedings, equality of the
parties, the right to defense. The exercise of the Courts’ right according to article 274 para.3 RCPC
defies the constitutional rights of the parties and the fundamental human rights as the right to a fair
trial'’.

The separate application for judicial expenses including attorney’s fees in a separate trial
gives the parties the rights to know the claims of the awarded party regarding the attorney’s fees
incurred with the occasion of the main trial. Nevertheless, almost never the defenses of the losing
party are based on abuse of law. By applying article 274 para.3 RCPC considering abuse of law
and delictual liability, without informing the parties within the trial referring to the claim of the
attorneys’ fees, the Courts continues to infringe contradictoriality of the proceedings, the own
active role of the Courts, the oral character of the proceedings, equality of the parties, the right to
defense. In the end of the debates about the proportionality or non proportionality of the attorney’s
fees relative to work of the attorney, or the value of the claim, the awarded party may find herself
in a situation when the attorneys’ fees are decreased or even not granted, based on a presumed
delictual fact committed with bad faith, elements which are never discussed within the said trial.

There are even situation when the right to appeal does not exist anymore in case of
decisions reducing the attorney’s fees according to article 274 para.3 RCPC. It is the case of the
Court decisions pronounced in the extraordinary appeals phases of civil trials.

THE CONSTITUTIONALITY OF ARTICLE 274 PARA. 3 RCPC

In 2005, the Constitutional Court jurisdiction has been triggered with an application by
exception of non-constitutionality way, regarding the constitutionality of article 274 para.3 RCPC.
The constitutionality of the said provision was challenged in relation to article 11 para.2, 21, 24,
31 para.3, 52 para.l from the Romanian Constitution. By the decision no. 401 dated 14" of July
2005, the Constitutional Court decided that the only article with relevance to the constitutionality
of article 274 para.3 RCPC is article 24 para.2. from the Romanian Constitution which states the
rights of the parties to be assisted by an ex- officio or chosen attorney and rejected the application,
considering article 274 para.3 RCPC constitutional.

The constitutionality of article 274 para.3 has been further challenged in 2007 in
relationship to articles 15 para.l, 16 para.l., 24 para.2, 44 and 45 from the Romanian Constitution,
when again the Constitutional Court'? has rejected the application and considered mainly the
reasoning given in the Decision no. 401 dated 14™ of July 2005 is still applicable in this sense.

The reasoning of the Court is obviously very superficial, as various aspects of the right of
the Courts to censor, reduce the attorney’s fees commented above had not been even approached.

" The equality of arms n the case of Kremarand others v. the Czech Republic, the Court stated that “A party to the
proceedings must have the possibility to familiarize itself with the evidence before the court, as well as the
possibility to comment on its existence, contents and authenticity in an appropriate form and within an appropriate
time, if need be, in a written form and in advance”

12 See for further details the Constitutional Court Decision no. 493 din 29.05.2007.
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CRITERIA APPLIED BY THE EUROPEAN HUMAN RIGHTS COURT

For the rejection of the non-constitutionality exception, in front of the Constitutional Court,
the Public Ministry and the Court itself invoked the practice of the European Human Rights Court
(EHRC) of reducing the attorney’s fees. Such practice obviously exists but the criteria used by the
European Human Rights Court are different from those used by the Romanian Courts.

The criteria used in the practice of EHRC, refers to the reality, necessity and reasonable
character' of the judicial expenses including the attorney’s fees.

If the reality and necessity of the judicial expenses are elements applicable in the Romanian
legal system, the reasonableness is a criterion not familiar to the Romanian legal system, which is
a Roman law based system. Reasonability is a common law concept, which was taken over
without clarification in the Romanian law and in Romanian Courts practice, especially in relation
to the art.6 of European Convention of Human Rights application and interpretations by the
EHCR.

DE LEGE FERENDA

The draft of the future Romanian Procedural Civil Code does not give up on the provisions
existing in the present code and apparently introduces more criteria for the evaluation of the
attorney’s fees in the process of diminishing these expenses.

In this sense, article 438 para.2 from the draft provides “that the Court may decrease
partially, even ex-officio, with motivation, the attorneys’ fee, when such fee is expressly
disproportionate with the value or the complexity of the case or with the activity rendered by the
attorney, considering the circumstances of the case”.

In the end of para. 2 from article 438 it is provided that, the Court action shall not affect the
relation between the attorney and his client.

According to article 439 from the draft, the evidence regarding the existence and the size of
the judicial expenses including those referring to the attorneys’ fee has to be made the latest at the
end of the debates on the merits.

The proposal of the new form of the existing article 274 para.3 RCPC does not solve the
numerous material and procedural law issues raised in this article. Except for clarifying the fact
that the Courts could exercise this right ex-officio or at the request of the other party and except for
introducing the criteria of complexity and circumstances of the case, the text still maintains space
for infringing the fundamental principles of the civil trial as contradictoriality of the proceedings,
the oral character of the proceedings, equality of the parties, the right to defense and shall cause
similar criticism in the future.

INSTRUMENTS FOR CREATING CONSISTENCY IN THE PRACTICE
OF THE ROMANIAN COURTS

The available instruments for creating the consistency in the practice of the Romanian
Court are the appeal in the interest of the law provided by article 329 RCPC and the mechanism
provided by the European Convention of Human Rights.

The appeal in the interest of the law provided by article 329 RCPC is under the jurisdiction
of the United Sections of the High Court of Cassation and Justice according to article 25 from the

'3 See Sabou and Parcalab vs. Romania, application no. 46.572/99, European Human Rights Decision dated
28.09.2009, published in Official Monitory, First Part no. 484 from 08/06/2005.
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Law no. 304/2004 and can be triggered exclusively by the General Prosecutor attached to the High
Court of Cassation and Justice or by the management colleges of the Appeal Court.

Despite its continuous procedural improvement, the European Convention of Human
Rights mechanism still involves different phases and poses difficulties.

Both instruments are time consuming and imply consistent limitations and frustrations for
the litigating party.

CONCLUSIONS

The right of the Courts to reduce the judicial expenses consisting of attorneys’ fee
represents in the form provided by article 274 para.3 RCPC a constant source of judicial insecurity
practically affecting the relationship between the attorney and its client.

We are of the opinion that the Court should have the right to censor the attorneys’ fee in a
trial. Nevertheless, such right has to be exercised with care and only by giving to the party
involved the right to defend its position in case the other party or the Court considers the
attorneys’ fees requested are disproportionate in relationship with the value of the case, the
attorney work or other criteria.

The situation may be remedied either by using an instrument of creating consistency in the
practice of the Court, or by proposing a new text of the said article which shall provided that
challenge of the attorneys’ fee is acknowledged by the parties in the trial and debated over with the
exercise of the defense right on this aspect and the possibility to use also the legal criteria provided
by article 132 from the Statute of lawyers’ profession.

Maintaining this situation of judicial insecurity shall pose difficulties in the relationship
between the attorney and its client regarding the recovery of the judicial fees in their entirety in the
civil trial for fees contractually established according to the law and declared as such for taxation
purposes.
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ACORDAREA CHELTUIELILOR DE JUDECATA CONSTAND
IN ONONARIUL AVOCATILOR iN PROCESUL CIVIL ROMAN,
CREAREA UNEI PRACTICI UNIFORME A INSTANTELOR
DIN ROMANIA

Beatrice ONICA JARKA®

Abstract

Articolul vizeazd analiza practicii instantelor din Romdnia in ceea ce priveste acordarea onorariilor
avocatilor pdrtii in favoarea cdreia s-a pronuntat solutia in procesul civil romdn §i a dihotomiei intre
diferitele aborddri in ceea ce priveste acest aspect. Analiza criteriilor folosite de instantele de judecatd
pentru a obliga partea care a cdzut in pretentii sa suporte cheltuielile de judecatd constand din onorariile
avocatilor partii in favoarea cdreia s-a pronuntat instanta drept cheltuieli de judecatd va fi fdcuta astfel
incdt sa evidentieze interdependenta dispozitiilor de drept material care guverneazd contractul de asistentd
Juridica si relatia procedurald creatd intre partea cdzutd in pretentii si cea in favoarea cdreia a fost
pronuntatd solutia in cadrul procesului civil. Articolul va analiza lipsa de substantd a utilizdarii conceptelor
de abuz de drept si de rdspundere civild delictuala drept considerente ale instantelor romdnesti in motivarea
reducerii sau neacorddrii onorariilor avocatilor ca si cheltuieli de judecatd pentru partea in favoarea cdreia
se solutioneazd procesul cdt i criteriul folosit de Curtea Europeand pentru Drepturile Omului in asemenea
cazuri ca un instrument de uniformizare a practicii instantelor de judecatd romdnesti in acest domeniu.

Cuvinte cheie: avocati, onorarii, reducere, instante, practica

INTRODUCERE

Relevanta si aplicabilitatea articolului 274 alin. 3 din Codul Roman de Procedurd Civila
(,,CRPC”) reprezintd in continuare o controversd care este ldsatd la latitudinea interpretarii
subiective a judecatorilor in procesul civil roman.

Conform articolului 274 alin. 3 CRPC ,Judecdtorii au dreptul sd mdreascd sau sd
micsoreze onorariile avocatilor, potrivit cu cele prevdzute in tabloul onorariilor minimale, ori de
cdte ori vor constata motivat cd sunt nepotrivit de mici sau de mari, fatd de valoarea pricinii sau
munca indeplinitd de avocat.” Articolul 274 alin. 3 CRPC este aplicabil doar cheltuielilor de
judecata constand din onorariile avocatilor partii in favoarea cdreia a fost solutionatd cauza si care
se suporta de partea care a cazut In pretentii.

Aplicabilitatea dispozitiei invocate in sensul cresterii onorariilor avocatilor solicitate de
catre partea in favoarea careia a fost solutionata cauza nu a provocat niciodata discutii deoarece cel
mai probabil nu a fost luatd in considerare ca optiune de catre instantele de judecatd. Unul dintre
motivele care ar sustine o asemenea opinie ar fi acela ca instantele de judecatd nu sunt tentate sa
evalueze in sens superior munca prestata de avocati.

La polul opus, micsorarea onorariilor avocatilor de catre instanta de judecata in temeiul art.
274 alin. 3 CRPC a devenit una dintre cele mai uzitate intreprinderi ale judecatorilor in procesul
civil roman. Asemenea intreprinderi au rezultat adesea in aplicarea arbitrara a articolului invocat in
sensul mentionat, materializdndu-se intr-o practica neunitard a instantelor de judecata la diferite
nivele de jurisdictie si in incélcarea unor garantii procesuale fundamentale pe care le vom prezenta

* Lector universitar doctor, Facultatea de Drept, Universitatea “Nicolae Titulescu” University, Bucure ti (e-mail:
beatrice.onicajarka@cunescu.ro).
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in continuare. Prezentul studiu are relevantd in ceea ce priveste analizarea practicii judecatoresti
existente si posibilitatea de uniformizare a aceste practici din punct de vedere al instrumentelor
pentru asigurarea acestei uniformizari.

REFERIRI LA LITERATURA DE SPECIALITATE

in doctrina de specialitate, dreptul instantelor de judecatd de a micsora cheltuielile de
judecata constand din onorariile avocatilor a fost abordatd de putine ori. Opinia noastrd in acest
sens este sustinutd si de faptul cd, art. 274 alin. 3 CRPC are acelasi continut inca inainte de 1989.
Existd cateva articole publicate pe acest subiect, care se concentreazd pe elementele de drept
material utilizate de catre instantele de judecatd in aprecierea criteriilor prevazute de art. 274 alin.
3 CRPC. In acest sens, doctrina in materie este mentionatd pe parcursul prezentului ca punct de
pornire in analiza jurisprudentei instantelor de judecata.

CONTINUTUL ART. 274 ALIN. 3 CRPC

Articolul 274 alin. 3 CRPC prevede ca judecitorii au dreptul sd mareasca sau sa micgoreze
onorariile avocatilor partii in favoarea céreia a fost solutionatd cauza, care vor fi suportate de cétre
partea care cade in pretentii. Opinia dominanta in doctrini' este aceea ca instantele nu sunt
obligate sa mareasca sau sa micsoreze in mod automat onorariile avocatilor si ca este la discretia
lor dacd opteaza in acest sens. O asemenea interpretare ridicad diferite aspecte procedurale
discutabile cu privire la exercitarea acestui drept de cétre instanta de judecata ex-officio sau la
solicitarea partilor in proces si dreptul la un proces corect.

Articolul 274 alin. 3 CRPC prevede ca instanta de judecata poate folosi urmatoarele criterii
de apreciere in exercitarea dreptului mentionat:

a). tabelul de onorarii minime al avocatilor care in prezent nu mai exista, si

b). aprecierea existentei unei disproportii vadite intre onorariile avocatilor si valoarea
pretentiei sau a muncii prestate de catre avocat.

Aplicarea criteriilor mentionate este foarte controversata ldsand loc unei aplicéri arbitrare a
art. 274 alin. 3, dupd cum vom aréta mai jos.

Articolul 274 alin. 3 CRPC mentioneaza de asemenea cé orice decizie luatd in baza acestui
articol trebuie sa fie motivata.

DIFERITE ABORDARI ALE ACORDARII ONORARIILOR
AVOCATILOR DREPT CHELTUIELI DE JUDECATA IN PROCESUL
CIVIL ROMAN

Diferitele abordari ale aplicérii articolului 274 alin. 3 CRPC sunt urmatoarele:

1). Neaplicarea articolului 274 alin. 3 CRPC pentru considerentul ca relatia dintre client si
avocat, inclusiv cuantumul onorariului reprezintd acordul partilor si drept consecintd un judecétor
nu poate interveni 1n acest acord pentru a micsora valoarea unui asemenea onorariu.

2). Aplicabilitatea art. 274 alin. 3 CRPC in sensul cd judecatorii sunt indreptatiti sa
micsoreze onorariile avocatilor deoarece o asemenea actiune nu intervine in relatia juridica
existentd intre avocat si clientul sau, iar decizia judecatorilor in sensul micsorarii cheltuielilor de

' Vezi Victor Ursa, Valentina Deleanu, Dreptul Instantelor de a creste sau reduce cheltuiclile de judecatd
reprezentate de onorariile avocatilor, publicata in revista ,,Dreptul” nr. 6/1978 p.14 -18.
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judecata reprezentate de onorariile avocatilor doar va stabili intinderea cunatumului onorariilor ce
vor fi suportate de partea cazuta in pretentii in proces.

1). Prima abordare a fost confirmat in 1996 prin practica inaltei Curti de Casatie si Justitie,
Sectia Comerciala prin decizia nr. 914/1996 si ulterior urmatd de practica instantelor de grad
inferior.

O asemenea decizie a fost criticatd de doctrind® in baza prevederilor Legii 51/1995, care
reglementeaza profesia de avocat si a Statutului profesiei de avocat, care lege la art. 31 dispune
orice plangere cu privire la onorariile avocatilor poate fi solutionatd doar de cétre Decanul
Baroului .

Criticile aduse acestei decizii erau facute in sensul ca in procesul civil onorariile avocatilor
partii in favoarea careia s-a solutionat procesul dau nastere la doua raporturi juridice diferite.
Primul raport este unul de drept contractual material creat intre avocat si clientul sau. Cel de-al
doilea este unul procedural nascut intre partea care a cdzut in pretentii si cea in favoarea cireia a
fost solutionata cauza, fundamentat pe culpa procedurald, in baza careia partea ce a cidzut in
pretentii trebuie sa suporte cheltuielile de judecatd ce au fost facute de citre partea in favoarea
careia s-a solutionat cauza, inclusiv onorariile avocatilor acesteia. Cele doud raporturi sunt
separate unul de celdlalt, si prin micsorarea cheltuiclilor de judecatd constind din onorariile
avocatilor instanta de judecatd nu modifica si nici nu intervine astfel in relatia contractuald dintre
avocat si clientul sau, prin care au fost stabilite aceste onorarii.

Nu suntem 1in totalitate de acord cu critica adusd primei abordari in cadrul practicii
instantelor judecétoresti referitoare la aplicabilitatea art. 274 alin.3 CRPC: Este adevéarat cd in
relatia privind procedura dintre parti, judecdtorii pot acorda in totalitate sau numai partial
onorariile avocatilor partii in favoarea careia a fost solutionat litigiul, dar procedand in acest fel,
judecatorul se pronuntd implicit asupra relatiei contractuale dintre avocat si clientul sau. Chiar
criteriul enuntat in art. 274 alin. 3 CRPC este cel in conformitate cu care relatia dintre avocat si
client este evaluata de catre judecator. in aprecierea existentei unei disproportii vadite dintre
onorariile avocatilor si valoarea pretentiilor sau a muncii prestate de cétre avocat, instanta
judecdtoreasca analizeaza elementele principale ale contractului de asistentd juridica, si anume
obiectul contractului si pretul stabilit de avocat si de client pentru acest obiect. Prin acordarea in
tot sau in parte a onorariilor avocatilor drept cheltuieli de judecatd ce vor fi suportate de cétre
partea care a cazut In pretentii, instanta judecatoreasca face de fapt aprecieri asupra modului de
evaluare a muncii prestate de catre avocat, asupra careia clientul si avocatul au consimtit in
contractul de asistenta.

Conform art. 132 alin. 2 din Statutul profesiei de avocat, onorariile avocatiale sunt stabilite
in functie de dificultatea, complexitatea si durata cazului. Mai mult, alin. 3 al aceluiasi art. 132
prevede ca onorariile avocatilor vor fi stabilite in considerarea urmatoarelor elemente: timpul si
volumul muncii depuse pentru executarea mandatului primit sau a activitatii solicitate de client,
natura, noutatea si dificultatea cazului, importanta intereselor in cauza, imprejurarea ca acceptarea
mandatului acordat de client il impiedicd pe avocat sa accepte un alt mandat, din partea unei alte
persoane, daca aceasta imprejurare poate fi constatatd de client fard investigatii suplimentare,
notorietatea, titlurile, vechimea In muncd, experienta, reputatia si specializarea avocatului,
conlucrarea cu experti sau alti specialisti impusa de natura, obiectul, complexitatea si dificultatea
cazului, avantajele si rezultatele obtinute pentru profitul clientului, ca urmare a muncii depuse de
avocat, situatia financiara a clientului, constrangerile de timp in care avocatul este obligat de
imprejurarile cauzei sd actioneze pentru a asigura servicii legale performante.

* Vezi Serban Beligradeanu, Dreptul instantelor judecitoresti de a aplica art. 274 alin. 3 CRPC dupa intrarea in
vigoare a Legii 51/1995, publicata in revista “Dreptul” nr. 6/1997, p. 31-35, vezi de asemenea Gabriel Boroi,
Octavia Spineanu - Matei, Codul de procedura Civila comentat, editura Ch. Beck, Bucuresti 2005, p. 426-429.

LESIJ NR. XVI, VOL. 1/2009



158 Lex ET Scientia. Juridical Series

Cum asemenea criterii legale de evaluare sunt prevazute de Statutul profesiei de avocat se
pare ca instantele de judecatd folosesc un dublu standard specific cadrului procedural creat de art
274 alin. 3 CRPC cand hotardsc micsorarea onorariilor avocatilor acordate drept cheltuieli de
judecata sau cand in fapt cenzureaza onorariile avocatiale care au fost stabilite in baza unor criterii
legale punctuale, folosite de catre avocat si client pentru stabilirea onorariilor in cadrul
contractului de asistenta juridica.

Inclinam sa credem ca prin micsorarea onorariilor avocatilor acordate drept cheltuieli de
judecata instantele de judecata in fapt revizuiesc legalitatea modalitatii prin care avocatul si clientii
sdi aplicd elementele esentiale ale art. 132 din Statutul profesiei de avocat atunci cand au incheiat
contractul de asistenta juridica.

2). Cea de-a doua abordare a practicii instantelor judecatoresti’ in acest domeniu este in
favoarea cresterii sau reducerii onorariilor avocatilor prin aplicarea articolului 274 alin. 3 CRPC.
Rationamentul care sustine o asemenea opinie este fie o simpla trimitere la respectivul articol, fie o
explicatie elaborata care include teoria abuzului de drept’.

EXERCITAREA DREPTULUI DE A MICSORA ONORARIILE
AVOCATILOR PARTII iN FAVOAREA CAREIA S-A SOLUTIONAT
CAUZA DE CATRE INSTANTELE JUDECATORESTI, iIN PROCESUL
CIVIL ROMAN

1. Motivare

1.1. Motivare de baza

Dupd cum am mentionat mai sus, in multe cazuri, instantele ca motivare a micsorarii
onorariilor avocatilor acordate drept cheltuieli de judecata, fie au facut doar referire la articolul
274 alineatul 3 CRPC fara a dezvolta motivele, fie au facut trimitere la dreptul lor de a face
aprecieri asupra acestui aspect. In alte cazuri, instantele se limiteaza la a conchide ci existd o
disproportie’ intre munca avocatului si valoarea pretentiei supusa judecatii.

O asemenea motivatie este in mod evident o incélcare a chiar prevederilor art. 274 alin. 3,
care prevede ca orice asemenea decizie de crestere sau micsorare a onorariilor avocatilor trebuie
motivatd. Acestd motivatie nu poate fi una superficiala. De ceva vreme este acceptat in doctrina®,
ca o asemena motivatie trebuie facutd in considerarea situatiei intregului caz cét si a probatoriului
administrat in cauza. Este necesar ca urmatoarele elemente sa fie luate in consideratie cand o
asemenea motivare este facutd: modalitatea in care sunt stabilite onorariile si competenta celor
care stabilesc aceste onorarii, complexitatea muncii de inaltd calificare, experienta, nivelul
profesional si educational al avocatului, proportionalitatea’ onorariului cu volumul de munci

3 Vezi minuta intalnirii Consiliului Superior al Magistraturii si a membrilor Comisiei pentru crearea unei practici
judiciare unitare cu Presedintele Inaltei Curti de Casatie si Justitie (“ICCJ”) a Romaniei si reprezentatul parchetului
de pe langd inalta Curte de Casatie si Justitie si presedintii sectiei civile si de conflicte de munci si asigurdri a
Curtilor de Apel, pentru discutarea problemei, din data de 11.06.2008

* Vezi Decizia 2420 din data de 11 aprilie 2008 a Inaltei Curti de Casatie si Justitie Sectia Civila si de Proprietate
Intelectuald care prevede ca “scopul articolului 274 alin. 3 este de a preveni abuzul de drept, prin utilizarea
onorariilor avocatilor pentru alte scopuri decdt accesul la asistentd juridica calificatd in timpul unui proces ™

* Vezi Curtea de apel Galati, Sectia de drept comercial, maritim si fluvial, decizia nr. 1993 din data de 25 Mai 2005
in care este mentionat ca “ onorariul avocatului acordat de cdtre judecdtorul sindic este in mod evident
disproportionat atdt fatd de volumul muncii depuse de avocat cdt i fatd de valoarea datoriei”

% Vezi Victor Ursa, Valentina Deleanu, ibid.

7 Vezi decizia 2420 datata 11 Aprilie 2008 a ICCJ Sectia Civila si de Proprictate Intelectuala
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depusa pentru pregétirea apararilor in cauza, determinatd de complexitatea, dificultatea si noutatea
litigiului.

1.2. Abuzul de drept si rispunderea civila delictuali

O alta motivatie pentru reducerea onorariilor avocatiale este intemeiata pe abuzul de drept
si pe raspunderea civila delictuald. Dupa cum s-a afirmat in decizia Inaltei Curti de Casatie si
Justitie (,,ICCJ”) nr. 2420 din data de 11 aprilie 2008, prevederile art. 274 alin. 3 sunt CRPC
destinate prevenirii abuzului de drept.

Atat doctrina® cét si jurisprudenta’ considera ca fundamentul acordarii cheltuielilor de
judecatd partii in favoarea careia s-a solutionat litigiul este de fapt culpa partii care a cazut in
pretentii. Culpa procedurald este cea care determind aplicarea efectelor contractului de asistenta
juridica dintre avocat si partea in favoarea careia s-a solutionat litigiul si asupra partii cazute in
pretentii, conform principiului cd regula in materia repararii prejudiciului in domeniul raspunderii
civile delictuale este repararea integrala a prejudiciului produs.

Daca urmam teoria mentionatd, dreptul de a pretinde repararea prejudiciului produs de un
act ilicit, ca oricare alt drept subiectiv, poate fi exercitat in mod abuziv. Sanctiunea pentru abuzul
de drept este, conform Codului Civil Roman i Codului Roman de Procedura Civild, obligarea la
suportarea acoperirii prejudiciului cauzat de faptul ilicit. Drept urmare, de fiecare datd cand
instanta decide cé ar trebui micgorate onorariile avocatilor partii in favoarea careia s-a solutionat
litigiul fondat pe criteriul din art. 274 alin. 3 CRPC sau pe criteriile ce reies din interpretarea
acestui articol in lumina art. 132 din Statutul profesiei de avocat, atunci este instituitd o prezumtie
de abuz de drept.

a. Aspecte procedurale

Teoria abuzului de drept in considerarea raspunderii civile delictuale conform art. 274 alin.
3 CRPC ridica o serie de probleme de drept procedural si material care au fost trecute cu vederea
de catre practica si doctrina.

Onorariile avocatilor pot fi acordate in baza cererii expres facutd in acest sens de cétre
partea in favoarea careia s-a solutionat litigiul. Cuantumul onorariilor avocatilor este solicitat fie
pe parcursul procesului civil principal, la sfarsitul dezbaterilor in faza punerii de concluzii, cand
este cunoscutd intinderea unor asemenea onorarii §i a altor cheltuieli de judecata, fie pe cale
separatd intr-un nou proces.

Partile la litigiu de reguld opteazd pentru prima posibilitate si solicitd cheltuielile de
judecata, inclusiv onorariile avocatilor, ca cerere accesorie la cea principala. Dupd cum am
mentionat, cuantumul onorariilor avocatilor impreuna cu dovezile care le sustin sunt identificate in
scris 1n faza punerii de concluzii. Partile pot solicita cheltuielile de judecata oral, fara a identifica
cat dintre acestea reprezintd onorariile avocatilor. Drept urmare, in faza punerii de concluzii
niciuna dintre parti nu cunoaste care este cuantumul onorariilor solicitate de catre cealalta parte si
astfel niciuna dintre ele nu este capabila sa isi expuna punctul de vedere asupra unei asemenca
solicitari. Pe de cealaltd parte, partile in litigiu nu au cunostinta intr-un asemenea moment, inainte
de orice decizie, daca instanta va invoca abuzul de drept in considerarea raspunderii civile
delictuale a partii care solicita cheltuieli de judecatd constdnd din onorarii de avocat, prevazut de
art. 274 alin. 3 CRPC, astfel ca nu isi pot pregati aparari pentru a combate aceasta teorie.

Abuzul de drept in considerarea raspunderii civile delictuale a partii care solicita cheltuieli
de judecatd constand din onorarii de avocat implicd indeplinirea mai multor conditii cumulative:

8 Vezi Gabriel Boroi, Octavia Spineanu - Matei, ibid.
’ Vezi decizia 2420 din data de 11 Aprilie 2008 a ICCJ Sectia Civila si de Proprictate Intelectuala
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existenta unei fapte ilicite, prejudiciul, legatura de cauzalitate dintre fapta ilicitd si prejudiciu i in
cele din urma a relei credinte'.

Toate aceste conditii sunt apreciate de catre instanta de judecatd in lipsa oricéarei dovezi
administrate in mod expres in acest sens de catre oricare dintre partile la proces si in absenta
oricaror concluzii scrise sau orale cu privire la aceasta sustinere.

Exercitarea 1n acest fel a dreptului instantei ce reiese din art. 274 alin. 3 CRPC sfideaza nu
numai principiile fundamentale ale procesului civil romén si anume cel al contradictorialitatii, al
rolului activ al instantei (art. 129 alin. 5 CRPC), al oralitatii procedurii, al egalitatii partilor si al
dreptului la apérare. Exercitarea dreptului instantei conform art. 274 alin. 3 CRPC de micsorare a
cheltuielilor de judecatd constind din onorarii de avocat sfideazd drepturile constitutionale ale
partilor la proces si dreptul fundamental al acestora la un proces echitabil''.

Solicitarea cheltuielilor de judecata, inclusiv a onorariilor avocatilor, pe cale separata da
partilor dreptul de a lua la cunostintd despre pretentiile partii in favoarea céreia s-a solutionat
actiunea principala cu privire la onorariile avocatilor ce au fost ocazionate de procesul principal.
Cu toate acestea, apardrile partii care a cdazut in pretentii nu sunt aproape niciodata intemeiate pe
abuzul de drept. Prin aplicarea art. 274 alin. 3 CRPC in considerarea abuzului de drept si a
raspunderii civile delictuale, fara informarea partilor in timpul procesului asupra cererii privitoare
la onorariile avocatilor reprezentand cheltuieli de judecatd, instanta continud sa incalce principiile
contradictorialitatii, oralitatii, rolului activ, egalitatii partilor si a dreptului la aparare. La sfarsitul
dezbaterilor asupra proportionalititii sau disproportiei onorariilor avocatilor cu munca prestata de
avocat sau cu valoarea pretentiei, partea in favoarea careia s-a solutionat litigiul se poate gési in
situatia in care onorariile avocatilor sunt micgorate sau, mai mult, nu sunt acordate in baza unei
prezumtii a existentei unei fapte ilicite comise cu rea credintd, elemente de drept care nu sunt
discutate 1n respectivul proces.

Mai sunt si situatii in care dreptul la cale de atac nu existd in cazul deciziilor care
micsoreazd onorariile avocatilor in baza art. 274 alin. 3. Acesta este cazul deciziilor instantelor de
judecata pronuntate in contestatiile in anulare.

CONSTITUTIONALITATEA ARTICOLULUI 274 ALIN. 3 CRPC

in 2005 a fost depusi la Curtea Constitutionald o cerere prin care era ridicatd exceptia de
necostitutionalitate a art. 274 alin. 3 CRPC. Constitutionalitatea respectivei prevederi a fost
contestatd in legaturd cu articolele 11 alin. 2, 21, 24, 31 alin. 3, 52 alin. 1 din Constitutia
Romaniei. Prin decizia nr. 401 din data de 14 iulie 2005, Curtea Constitutionala a decis ca singurul
articol care are relevantd asupra constitutionalitatii art. 274 alin. 3 CRPC este art. 24 din
Constitutie care prevede dreptul partilor de a fi asistate ex-officio sau de cétre un avocat ales, si a
respins cererea, mentinand articolul 274 alin.3 CRPC.

Constitutionalitatea articolului 274 alin. 3 a mai fost contestatd in 2007 in legaturd cu
articolele 15 alin. 1, 16 alin. 1, 24 alin 2, 44 si 45 din Constitutia Romaniei, cand din nou'? Curtea

10 Vezi Ton Deleanu, Tratat de Procedura Civila 1, a 4-a editie, revizuitd, completata si actualizata, editura Servo Sat
2004, p. 590, vezi de asemenea Viorel Ciobanu, Gabriel Boroi, Drept procesual civil, Curs Selectiv Editia a 3-a,
editura All Beck 2005, p.50

' Egalitatea de mijloace in cazul Kremarand si altii v. Republica Ceha, Instanta a mentionat “o parte in proces
trebuie sa aiba posibilitatea sa se familiarizeze cu probele in fata curtii, cdt §i de asemenea sa aiba posibilitatea sa
comenteze asupra existentei, continutului i autenticitdtii in modalitatea i in intervalul de timp pe care le considerd
potrivite si dacd este cazul in formd scrisd si in avans”.

'2 Vezi Decizia Curtii Constitutionale nr. 493 din 29.05.2007
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Constitutionald a respins actiunea considerand ca in mare motivatia datd in Decizia nr. 401 datata
14 iulie 2005 este inca aplicabila in acest sens.

Motivatia Curtii este In mod evident foarte superficiala de vreme ce multe dintre aspectele
referitoare la dreptul instantelor judecatd de a cenzura sau micsora onorariile avocatilor comentate
mai sus nici nu au fost abordate.

CRITERIUL APLICAT DE CATRE CURTEA EUROPEANA A
DREPTURILOR OMULUI

Pentru respingerea exceptiei neconstitutionalitatii, in fata Curtii Constitutionale, Ministerul
Public si chiar Curtea Constitutionald au invocat practica Curtii Europene a Drepturilor Omului
(CEDO) in ceea ce priveste micsorarea onorariilor avocatilor. O asemenea practicd existd dar
criteriile folosite de catre CEDO sunt diferite de cele folosite de instantele judecétoresti romanesti.

Criteriile folosite in practica CEDO se referda la realitatea, necesitatea si caracterul
rezonabil? al cheltuielilor de judecata, inclusiv al onorariilor avocatilor.

Daca realitatea si necesitatea cheltuielilor de judecata sunt elementele aplicabile in sistemul
de drept romanesc, criteriul caracterului rezonabil este strdin acestuia care este un sistem bazat pe
dreptul roman. Caracterul rezonabil este un concept de common law care a fost preluat in dreptul
roman si de cétre instantele romanesti in practica lor fara nicio clarificare, mai ales in legéaturd cu
articolul 6 din Conventia Europeand pentru Drepturile Omului aplicat si interpretat de cétre Curtea
Europeana pentru Drepturile Omului.

DE LEGE FERENDA

Proiectul viitorului Cod de Procedura Civila mentine prevederea existentd in acest sens in
prezentul cod si aparent introduce mai multe criterii pentru evaluarea onorariilor avocatilor in
procesul de reducere a acestor cheltuieli.

In acest sens, articolul 438 alin. 2 din proiect prevede ca ,, instanta poate reduce partial,
chiar si din oficiu, cu motivare onorariile avocatilor, cdnd asemenea onorarii sunt
disproportionate in mod evident cu valoarea sau complexitatea cauzei sau cu activitatea prestatd
de catre avocat, avand in vedere caracteristicile cauzei .

La sférsitul aliniatului 2 al articolului 438 se prevede ca actiunea instantei nu va afecta
relatia dintre avocat si clientul sau.

Conform art. 439 din proiect, dovada existentei si cuantumului cheltuielilor de judecata,
inclusiv aceea referitoare la onorariul avocatului trebuie sa fie facutd pana cel mai tarziu la
sfarsitul dezbaterilor pe fond.

Noua propunere a formei existentului articol 274 alin. 2 CRPC nu rezolva multe dintre
problemele de drept material si procedural ridicate de prezentul studiu. Exceptind clarificarea
faptului ca instantele ar trebui sa exercite din oficiu acest drept sau la solicitarea uneia dintre parti
si cu exceptia introducerii criteriului complexitdtii si circumstantelor cauzei, textul mentine
posibilitatea incalcérii principiilor fundamentale ale dreptului civil cum ar fi de exemplu
contradictorialitatea procedurilor, caracterul oral al procedurilor, egalitatea partilor, dreptul la
aparate si va face subiectul unor critici similare in viitor.

'3 Vezi Sabou si Parcalab vs. Romania, cererea nr. 46.572/99 Decizia CEDO din data de 28.09.2009, publicata in
Monitorul Oficial, Prima Parte no. 484/08.06.2005.
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INSTRUMENTE PENTRU CREAREA UNEI PRACTICI UNIFORME A
INSTANTELOR DIN ROMANIA

Instrumentele disponibile pentru crearea unei practici unitare a instantelor din Romania
sunt recursul in interesul legii prevazut de art. 329 CRPC si mecanismul pus la dispozitie de catre
Conventia Europeana pentru Drepturile Omului.

Recursul 1n interesul legii prevazut de art. 329 CRPC este de competenta Sectiilor Unite ale
Inaltei Curti de Casatie si Justitie conform articolului 25 din Legea 304/2004 si poate fi declangat
exclusiv de catre Procurorul General al Parchetului de pe lang Inalta Curte de Casatie si Justitie
sau de colegiile de conducere a curtilor de apel.

In ciuda continuului progres procedural, mecanismul in fata Curtii Europene pentru
Drepturile Omului inca implica diferite faze si pune dificultati.

Ambele instrumente mentionate pentru crearea unei practici uniforme a instantelor de
judecata din Romania in ceea ce priveste micsorarea onorarilor de avocat reprezentand cheltuieli
de judecata in procesul civil romédn implicé atat un timp indelungat cat si limitari si piedici pentru
partile in litigiu.

CONCLUZII

Dreptul instantelor de a micsora cheltuielile de judecatd reprezentand onorariile avocatilor
reprezintd in forma prevazutd de articolul 274 alin. 3 CRPC o sursd constantd de nesiguranta
juridica care practic afecteaza relatia dintre avocat si client. Considerdm ca instanta ar trebui sa
aiba dreptul de a cenzura onorariile avocatilor in cursul unul proces civil. Cu toate acestea, un
asemenea drept trebuie sa fie exercitat cu precautie si doar cu posibilitatea partii implicate de a-si
apdra pozitia in cazul in care partea adversda sau instanta considerd ca onorariile avocatilor sunt
disproportionate in raport cu valoarea cauzei, munca avocatului sau alte criterii.

Situatia ar putea fi remediatd fie prin folosirea unui instrument prin care sa se creeze o
practicd unitard a instantelor, or prin propunerea unui nou text al articolului in cauzi care si
prevada ca atacarea cuantumului onorariului avocatului trebuie adusa la cunostinta partii in proces
si dezbatuta cu posibilitatea exercitarii dreptului la aparare cu privire la acest aspect si posibilitatea
folosirii criteriilor legale prevazut de articolul 132 din Statutul Profesiei de avocat.

Mentinerea unei situatii de nesiguranta juridicd va crea dificultdti in relatia dintre avocat si
clientul sau cu privire la recuperarea cheltuielilor de judecata in intregimea lor in cursul procesului
civil roman pentru onorarii stabilite contractual in conformitate cu prevederile legale si declarate in
scopuri de taxare.
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