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Abstract

The main purpose of the article is to highlight the changes brought by Book VII of the Romanian
New Civil Procedure Code, regarding international civil procedure, choosing and conflict of
competence and jurisdiction. International competence of Romanian Courts of Justice is voluntary or
objective. While the first implies choice of forum and provides regulation for arbitration, the second
refers to the situation when parties have not chosen jurisdictional jurisdiction, thus bringing into
regulation exclusive jurisdiction ratione personae and ratione materiae. The Code regulates five cases
in which Romanian courts have exclusive jurisdiction to resolve a dispute with an element of
foreignness in the sphere of personal status. Separately, the Code as special provisions for optional
jurisdiction ratione personae, based on the defendant's domicile or registered office, and optional
competence ratione materiae, stipulating cases in which Romanian courts are also competent to judge.
In addition to provisions regarding the voluntary jurisdiction and objective jurisdiction of Romanian
courts, a series of special provisions in the provisions such as forum of necessity, verification of
international jurisdiction, domestic jurisdiction, international lis pendens etc.
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1. Introductory aspects In addition to this regulatory core,
relevant provisions on international civil
rocedure are also found in other parts of the
1.1. The seat of matter gode, in a disparate manner. P
The regulations regarding
international civil lawsuit, applicable to
private law processes with foreign elements,
within the jurisdiction of Romanian courts,

are contained in Law no. 134/2010 - Civil

1.2. Entry into force

The provisions relating to international
civil lawsuit entered into force and apply as

Procedure Code ("New Civil Procedure
Code" or "N.C.P.C. " or "New Code")?, in
Book VII entitled "International Civil
Lawsuit".

of 15 February 2013, together with the rest
of the Code, following the amendment of
Article. 81 of Law no. 76/2012 by GEO no.
44/2012 and then by GEO no. 4/2013. These

provisions repeal Article. 148 - 181 of Law

(*) Lecturer, PhD, Faculty of Law, ”Nicolae Titulescu” University, Bucharest (e-mail:
dan.sitaru@univnt.ro), Arbitrator, Court of International Commercial Arbitration attached to the Chamber of
Commerce and Industry of Romania, Lawyer, member of the Bucharest Bar.

1The Code was published in the Official Gazette of Romania No. 485/2010, being republished (1) in the
Official Gazette of Romania No. 545/2012 pursuant to Article. 80 of Law no. 76/2012 for the implementation of
Law no. 134/2010 on the Civil Procedure Code and republished (1) in the Official Gazette of Romania No.
247/2015, with subsequent amendments.
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no. 105/1992 on the regulation of private
international law relations, which survived
the entry into force of the New Civil Code,
which repealed the substantive law part of
Law no. 105/1992.

1.3. Scope

The provisions relating to international
civil procedure contained in the New Civil
Procedure Code are applicable, mainly, in
relations with third countries, in legal
relations with an element of foreignness. As
regards relations with the member states of
the European Union, the European
regulations on the matter are applicable, i.e.
the regulations adopted in the field of
jurisdiction, recognition and enforcement of
judgments.

In the relationship between the
provisions of Romanian law on international
jurisdiction, recognition and enforcement of
judgments and the provisions of European
Union law, according to Article. 4 N.C.P.C.,
a hierarchy has been established that
enshrines the principle of priority
application of mandatory norms of European
Union law, regardless of the quality or status
of the parties to the legal relationship in
question. In other words, in the event that
there is a provision of European law that
determines the competent courts to resolve
disputes arising in civil and commercial
matters, as well as the conditions and stages
of the process of recognition and
enforcement of judgments rendered in other
member states, this takes precedence over
national regulations.

This principle is reiterated in Article.
1.065 (“Scope”) N.C.P.C., according to
which the provisions of Book V11 of the New
Code apply to private law processes with
foreign elements, to the extent that
international treaties to which Romania is a
party, European Union law or special laws
do not provide otherwise.
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1.4. Systematization of Book VII of
the Civil Procedure Code.

Book VII of the N.C.P.C., entitled
"International civil lawsuit", is structured in
four titles, as follows: Title | - "International
jurisdiction of Romanian courts"; Title Il -
"The law applicable in international civil
lawsuit"; Title 111 - "Effectiveness of foreign
decisions”; Title IV - “International
arbitration and the effects of foreign arbitral
decisions".

With regard to the two ways of
resolving disputes with an element of
foreignness, namely by courts or through
international arbitration, which involve
different procedural rules and distinct
conditions for recognition and enforcement,
we consider that it would have been more
appropriate to structure Book VII in two
titles, corresponding to the two forms of
jurisdiction mentioned.

The part of Book VII on international
civil proceedings conducted before courts
comprises de lege lata Title I - "International
jurisdiction of Romanian courts”, Title Il -
"The law applicable in international civil
proceedings” and Title Il "The
effectiveness of foreign judgments”. A more
adequate systematization of the title on
international  civil proceedings before
Romanian courts would have been, in our
opinion, in four chapters, reflecting the four
parts of international civil proceedings (as a
component of private international law)
before Romanian courts, namely: the
international jurisdiction of Romanian
courts; the law applicable to the procedure;
the legal status of the foreigner as a party to
the proceedings, which is currently found in
Acrticle. 1.084 - 1.087 of the title on the law
applicable in international civil proceedings;
the effects of foreign judgments in Romania.
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2. International
Romanian courts

competence of

2.1 Scope of application of the
provisions of the Civil Procedure Code in
the matter

The present study aims to analyse the
provisions regarding the international
jurisdiction of Romanian courts in the New
Civil Procedure Code, with particular
attention to the new elements introduced by
it, especially in comparison with the
provisions of the old Law no. 105/1992. The
provisions that we analyse are contained in
Article. 1.066 - 1.082 New Civil Procedure
Code.

The regulatory object of Book VII of
the New Code is the international
jurisdictional competence of Romanian
courts in disputes with an element of
foreignness, that is, that competence which
distinguishes Romanian courts (considered
as a whole) from courts in another state.
Book VII does not regulate the general
competence of Romanian courts (in
correlation with that of other jurisdictional
bodies), nor the material or territorial
competence.

In matters of international jurisdiction,
in principle, pursuant to the aforementioned
Article. 1.065, the N.C.P.C.  applies in
relations with third states. As regards
relations with the Member States of the
European Union, the regulations of
European law on jurisdiction are applicable,
as they are found in the main regulations and
other regulations adopted at the level of the
European Union, which have direct effect
and application in the Member States. Thus,
the basic regulations on jurisdiction in

European law, in the order of their scope of
application, are: 1) General regulations on
jurisdiction relating to foreign judgments:
Regulation (EU) No. 1215/2012 of the
European Parliament and of the Council of
12 December 2012 on jurisdiction and the
recognition and enforcement of judgments
in civil and commercial matters (Brussels |
bis Regulation), applicable as of 10 January
2015 2 Convention on Choice of Court
Agreements, adopted under the auspices of
the Hague Conference on Private
International Law on 30 June 2005, in force
since 1 October 2015, which was signed by
the European Union (“EU”), with the
exception of Denmark, on 1 April 2009,
following the Council Decision of 26
February 2009 on the signing, on behalf of
the European Community, of the
Convention on Choice of Court Agreements
(2009/397/EC); 2) In matters of family
relations: Council Regulation (EC) No
2201/2003 of 27 November 2003
concerning jurisdiction and the recognition
and enforcement of judgments in
matrimonial matters and the matters of
parental responsibility, repealing Regulation
(EC) No 1347/2000 (Brussels Il bis
Regulation); Convention on jurisdiction,
applicable law, recognition, enforcement
and cooperation in matters of parental
responsibility and measures for the
protection of children, done at The Hague on
19 October 1996, following Council
Decision No. 2003/93/EC of 12 December
2002 authorising the Member States to sign,
in the interest of the Community, that
Convention %; Council Regulation (EC) No.
4/2009 of 18 December 2008 on jurisdiction,
applicable law, recognition and enforcement
of decisions and cooperation in matters of

2This Regulation replaced Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction, the recognition
and enforcement of judgments and the enforcement of judgments in civil and commercial matters (Brussels |

Regulation).

% The Convention was ratified by Romania through Law No. 361/2007 (published in the Official Gazette of

Romania No. 895/2007).
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maintenance obligations; 3) In matters of
succession: Regulation (EU) No. 650/2012
of the European Parliament and of the
Council of 4 July 2012 on jurisdiction,
applicable law, recognition and enforcement
of decisions and acceptance and
enforcement of authentic instruments in
matters of succession and on the creation of
a European Certificate of Succession; 4) In
the field of insolvency: Regulation (EU) No.
848/2015 of the European Parliament and of
the Council of 20 May 2015 on insolvency
proceedings.

In the analysis, we do not follow the
structuring of the regulations as found in the
New Code, which does not seem to us to be
the most appropriate. We will systematize
the research in two parts, the first regarding
the types of international jurisdiction of
Romanian courts, and the second regarding
the special provisions in the matter. Always
analyse the matter through the prism of
Romanian courts and through the eyes of the
Romanian judge.

2.2. Types of international
jurisdiction

The international jurisdiction of
Romanian courts is of two types: 1)
voluntary jurisdiction and 2) objective
jurisdiction.

2.2.1. Voluntary jurisdiction

Voluntary jurisdictional competence
represents the ability granted to the courts of
the Romanian state, by the parties to a legal
relationship, to resolve current or potential
disputes arising from a legal relationship
with an element of foreignness.

Voluntary jurisdiction is regulated in
articles 1.067 - 1.069 of the New Civil
Procedure Code.

1) Article. 1.068 — “Choice of forum”
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This article establishes a rule, an
exception to the rule and a special provision.

1.1) The rule, expressed in Article.
1.068 paragraph 1 sentence | N.C.P.C,,
reproduces the idea in the first part of
Article. 154 of Law no. 105/1992, stating
that the parties may, in patrimonial matters,
agree on the competent court to judge a
current dispute or one possibly arising from
a legal relationship with elements of
extraneity. If the dispute is "current”, the
convention on the choice of forum takes, in
principle, the form of a contract separate
from the main one, similar to the arbitration
agreement, while when the dispute is
"possible”, i.e. future, this convention takes
the form of a jurisdiction clause inserted in
the main contract, similar to the arbitration
clause in the matter of arbitration.

The principle of the priority of the will
of the parties in the designation of the
competent court is thus enshrined.

A new element introduced by the New
Code is found in sentence Il of paragraph 1
of the same article, regarding the method of
concluding the agreement to choose the
competent court, which may be by written
document, telegram, telex, fax or any other
means of communication that allows
establishing evidence through a text. We
consider that the notion of "fax" refers to
telefax (fax), and the phrase "other means of
communication” also includes
communication via WhatsApp, which is
most often used nowadays for the purposes
to which the regulation refers.

Also new - as a formulation, but not as
a jurisprudential solution - is the provision in
Article. 1.068 paragraph 1 sentence IlI,
according to which, in the absence of a
contrary stipulation, the jurisdiction of the
chosen forum is exclusive. By this
expression, the legislator established that the
Romanian courts cannot remove the will of
the parties who have conferred jurisdiction
on them, we add with the exceptions of
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protection of public order in Article. 1.068
paragraph 2 and with the special regulation
in paragraph 3, to which we refer below.

1.2) Article. 1.068 paragraph 2 of the
Civil Procedure Code regulates two
provisions for the protection of public order
in Romanian private international law,
which are exceptional in nature compared to
the rule in paragraph 1 and have as a
consequence the declaration of the court
chosen by the parties as incompetent and the
entry into force of the rules of objective
jurisdiction.

In this context, the national legislator
provides that the choice of the parties is
devoid of legal effects, that is, inoperative,
in the following cases:

a) The choice made by the parties leads
to the abusive deprivation of one of them of
the protection provided by a court under
Romanian law (sentence | of Article. 1.068
paragraph 2). The practical consequence of
this provision is, therefore, the conferral of
jurisdiction on a Romanian court.

This reason for removing the choice of
the parties may give rise to different
interpretations, depending on the meaning
given to the concepts of "abuse" and
"protection” provided to the parties. The
interpretation remains, of course, at the
discretion of the judge, but in no case should
it be exaggerated. For example, if the foreign
law provides for fewer degrees of
jurisdiction than the Romanian law, it does
not per se suggest that the Romanian party
would be less protected. On the other hand,
the situation in which the foreign procedural
law deprives the party that is absent from the
debates of the right to be summoned in due
time or to be notified of the decision in order
to formulate the appeal, can, in principle, be
included in the hypothesis of the text. Such
a provision was not found in Law no.
105/1992, thus constituting an element of
legislative progress.

b) In the case where the chosen court
is foreign and the dispute is within the
exclusive jurisdiction of the Romanian
courts, as well as when the chosen court is
Romanian and the dispute is within the
exclusive jurisdiction of a foreign court
(thesis 11 of Article. 1.068 paragraph 2).
Therefore, the exception operates when the
dispute arises in a field that falls within the
exclusive jurisdiction of a court other than
the one chosen by the parties, whether
Romanian or foreign, thus establishing a
correct equality of treatment between the
two courts. Consequently, the will of the
parties cannot derogate from the imperative
rules of exclusive jurisdiction provided by
law. The same idea is taken up again, but
through the perspective of the jurisdiction of
the national courts, in Article. 1.082
N.C.P.C., to which we refer below. N.C.P.C.
thus, takes over the regulation from the last
part of Article. 154 of Law no. 105/1992.

1.3) Article. 1.068 paragraph 3, in our
opinion, is in principle correlated, in its
application, with paragraph 2, in the sense
that paragraph 3 provides an exception to the
causes of removal of the choice of the parties
on grounds of protection of public order of
Romanian  private international law
mentioned in paragraph 2. An exception to
the exception is thus established, which has
the effect of returning to the rule, that is, to
the principle of respecting the will of the
parties. Thus, the legislator establishes that
the chosen court (by hypothesis, the
Romanian one), cannot be declared
incompetent if: a) one of the parties has the
habitual domicile/residence, respectively a
secondary seat in the jurisdiction of this
court; b) the law applicable to the dispute
according to Romanian private international
law is Romanian law.

Since no conjunction is applied
between the two letters, the question of
interpreting the will of the legislator
regarding the alternative or cumulative

LESIJ NO. XXXII, VOL. 2/2025



12

Lex ET Scientia International Journal

nature of these two conditions arises. We
consider that they are cumulative in nature *,
because paragraph 3 regulates an exception
which, being of strict interpretation, cannot
in principle be extended by interpretation.
Indeed, if the two conditions were regarded
as alternatives, the scope of situations in
which  the  exceptions, imperatively
regulated, in paragraph 2 are derogated from
would be wider, which we do not believe
was the intention of the legislator.

Moreover, the provision in paragraph
3 seems to be, practically, an exception only
to the hypothesis regulated in paragraph 2 in
which the chosen court is Romanian but the
choice is ineffective because the dispute is
within the exclusive jurisdiction of a foreign
court, because in the other cases in
paragraph 2 (namely sentence | and the
hypothesis in sentence Il in which the
chosen court is foreign but the dispute is
within the exclusive jurisdiction of the
Romanian courts) anyway, the jurisdiction
reverts by hypothesis to the Romanian court.

Considering the reason for the
existence of the rules of exclusive
jurisdiction, as well as their imperative
nature, we consider that the provisions of
paragraph 3 regarding the retention of the
jurisdiction of the Romanian courts are not
applicable against rules of exclusive
jurisdiction, even if the conditions provided
for by the text are met.

We are faced with a new element
introduced by the New Code compared to
the provisions of Law No. 105/1992.

2) Article. 1.067 - “Voluntary
extension of jurisdiction in favour of the
Romanian court”

The preliminary issue that arises is that
of the correlation between the legal

institutions regulated by Article. 1.068 and
Article. 1.067 of the Civil Procedure Code.

In the specialized literature, the
opinion was expressed that the choice of
forum constitutes the "derogation" of
jurisdiction and is the "reverse" of the
voluntary prorogation of jurisdiction, both
constituting "the two facets of the
conventions of choice of forum". In this
opinion, "the parties have at their disposal
both the possibility of designating a
Romanian court to judge the dispute
between them, when they are competent, and
conversely, to remove the dispute from the
jurisdiction of the Romanian courts™; "If by
prorogation the parties grant jurisdiction to a
court"...by choosing the forum "they waive
the jurisdiction of a court™ .

In our opinion, the preferable solution,
theoretically and practically, would have
been for the two articles to be combined into
a single regulation, entitled "Choice of Court
Convention". We justify this opinion by
arguing that the two institutions - choice of
court and voluntary prorogation - constitute
the front and back of the same coin, both
having the same legal effect, which is
twofold, namely to confer jurisdiction on the
court designated by the parties (the positive
effect) and to derogate from the jurisdiction
of the court which, in the absence of the
choice, would have been objectively
competent to resolve the dispute (the
negative effect). Also, the hypothesis of the
regulation is the same - namely that it
concerns matters having as their object
rights that the parties can freely dispose of
according to Romanian law -, in both cases
the texts refer to potential or current
litigation, and the procedural effect is the
same, namely that exclusive jurisdiction is

“See, for the opinion according to which the two conditions are provided alternatively, F.G. Pancescu, in
Gabriel Boroi (coordinator), The New Code of Civil Procedure. Commentary on Articles, Vol. I, 2nd Edition
revised and added, Hamangiu Publishing House, Bucharest 2016, p. 993.

®See, F.G. Pancescu, in Gabriel Boroi (coordinator), op. cit., pp. 990 and 993.
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conferred on the chosen court (the wording
of the two articles being unfortunately
different, namely "Romanian courts are the
only ones competent” in Article. 1.067
paragraph 1, respectively "the jurisdiction of
the chosen forum is exclusive", in Article.
1.068 paragraph 1 sentence 3).

A new element compared to Law no.
105/1992 is introduced by the Code in
paragraph 2 of Article. 1.067. According to
the text, the Romanian court before which
the defendant is summoned remains
competent to judge the claim, if the
defendant appears before the court and
formulates defences on the merits, without
invoking the exception of lack of
jurisdiction, at the latest until the end of the
investigation of the process before the first
instance. This hypothesis takes into account
the situation in which the plaintiff notifies
the Romanian court (without jurisdiction),
and the defendant does not invoke the
exception of lack of jurisdiction until the end
of the judicial investigation before the first
instance.

In other words, not invoking the
exception of lack of jurisdiction has the
value of a tacit acceptance of the
jurisdictional competence of the Romanian
courts, which includes this hypothesis in the
category of voluntary jurisdiction rules.

Even if the parties expressly conclude
a choice of forum agreement or the
defendant does not oppose the jurisdiction
invoked by the plaintiff, the Romanian court
seized may reject the request when, from all
the circumstances, it results that the dispute
has no significant connection with Romania.

This regulation is inspired by the "
Forum non conveniens " doctrine in common
law systems, according to which courts may
refuse jurisdiction over a particular dispute

when they consider that another court
constitutes a more justified forum, available
to the litigating parties, to resolve that
dispute.

The notion of “significant connection”
is not regulated in the Code, which makes its
interpretation  extremely  difficult. In
qualifying the connection between the legal
relationship underlying the dispute and the
Romanian state, the question arises as to
whether it must be objective or subjective.
As far as we are concerned, we support the
subjectivist conception, according to which
the connection does not necessarily have to
be material (real) with Romania, but can also
be one based on subjective criteria, such as,
simply, the fact that the parties, who by
hypothesis belong to different states, know
better, in common, the Romanian legal
system or consider that it is best adapted to
resolve the dispute between them.®

3) Article. 1.069 “Arbitration
exception”

The provisions of Article. 1.069
N.C.P.C. are new and establish that
Romanian courts decline their jurisdiction if
the parties to a dispute have concluded an
arbitration  agreement concerning an
arbitrable dispute under Romanian law.
Consequently, the rule regarding the
conclusion of the arbitration agreement (in
the form of an arbitration clause or an
arbitration compromise) consists in the
Romanian courts declining jurisdiction.

The provisions of Article. 1.069 are
corroborated, as common law, with those of
Article. 554 of the Code, which are clearer
regarding the entity to which the declination
may take place. It follows from the latter
article that Romanian courts may decline
jurisdiction  to  an institutionalized
arbitration. In our opinion, it can only be an

bSee, for a similar reasoning, in the analysis of the parties' freedom of choice of the law applicable to the
contract, Dragos A. Sitaru, Drept international privat (Private International Law), CH Beck Publishing House,

Bucharest, 2013, p. 346.
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institutionalized arbitration with its seat in
Romania. If the parties have provided
through the arbitration agreement the
jurisdiction  of an institutionalized
arbitration with its seat in another country,
even in the European Union, the solution is
to reject the request as not being within the
jurisdiction of the Romanian courts. The
same is the solution if the parties have
conferred jurisdiction to an ad-hoc
arbitration, which is explicitly provided for
in Article. 554 paragraph 1 sentence IlI
N.C.P.C.

The decline of jurisdiction to an
arbitration institution based in Romania can
also take place if that institution is not
already notified 7.

As exceptions, the legislator regulates
three situations in which, although an
arbitration agreement has been concluded,
the Romanian court seized will not decline
its jurisdiction: a) the defendant did not
invoke the arbitration exception by the first
deadline for which he was legally
summoned; b) the court finds that the
respective arbitration agreement is null and
void or inoperative; c¢) the arbitral tribunal
cannot be constituted or the sole arbitrator
cannot be appointed for reasons clearly
attributable to the defendant. These
situations resume, with certain
terminological variations that would have
been preferable not to exist, the provisions
of Article. 554 paragraph 2 N.C.P.C...

2.2.2. Objective competence

The  provisions on  objective
jurisdiction, applicable in the situation
where the parties to the litigious legal
relationship have not concluded a choice of
forum agreement (have not chosen

jurisdictional  jurisdiction), can  be
subclassified as follows: 1) rules of
exclusive jurisdiction, which are of public
order; 2) rules of optional / alternative
("preferential™) jurisdiction, which are of
private order, the parties being able to
derogate from them by convention.

A) The exclusive jurisdiction of the
Romanian courts is regulated by the
provisions of Article. 1.079-1.080 of the
Civil Procedure Code and is divided into: a)
exclusive jurisdiction ratione personae and
b) exclusive jurisdiction ratione materiae.

a) Exclusive jurisdiction ratione
personae is regulated by the provisions of
Acrticle. 1.079 N.C.P.C. The legislator
establishes five cases in which Romanian
courts have exclusive jurisdiction to resolve
a dispute with an element of foreignness in
the sphere of personal status. These cases are
taken over ad literam from Law no.
105/1992 (Article. 151) and are presented as
follows:

1. disputes regarding civil status
documents drawn up in Romania concerning
persons domiciled in Romania and who are
Romanian citizens or stateless persons. This
provision correlates with Article. 57 of Law
no. 119/1996 on civil status documents &,
according to which the cancellation,
completion or modification of civil status
documents and the mentions entered therein
may be made only on the basis of a final
court decision, the request being within the
jurisdiction of the court in whose territorial
jurisdiction the domicile or registered office
of the plaintiff is located.

2. disputes in the matter of approving
the adoption, if the person to be adopted
resides in Romania and is a Romanian
citizen or stateless person. The provision is
correlated with that in Article. 60 et seq. of

’See, for the opinion according to which the measure of refusal can be taken only if the arbitral institution to
which the refusal is made has already been notified, F.G. Pancescu, in G. Boroi (coordinator), op. cit., p. 294.
8 Republished in Official Gazette of Romania, No. 339/2012.
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Law no. 273/2004 on the legal regime of
adoption, on the procedure of international
adoption °. A provision referring to this
special law is found in Article. 453 of the
New Civil Code (N.C.C.).

3. disputes relating to guardianship
and curatorship for the protection of a person
residing in Romania, who is a Romanian
citizen or stateless person.

4. disputes relating to the
establishment of judicial counselling or
special guardianship regarding a person
residing in Romania, text resulting from the
amendment of the Code by Law no.
140/2022 on certain protection measures for
persons with intellectual and psychosocial
disabilities and the amendment and
completion of certain normative acts °.

5. disputes regarding the dissolution,
nullity or annulment of marriage, as well as
other disputes between spouses, except those
regarding real estate located abroad, if at the
date of filing the application both spouses
reside in Romania and one of them is a
Romanian citizen or stateless person. By
introducing the temporal element of the
“date of filing the application”, the legislator
resolves any mobile conflicts of laws that
may arise in this area. It is also essential to
underline the exception to the establishment
of the exclusive jurisdiction of Romanian
courts in disputes regarding the dissolution
and annulment of marriage, namely real
actions regarding real estate abroad.
Moreover, this is the only exception
provided for by the text, so that any “other
disputes between spouses” fall under the
scope of the regulation.

Exclusive  jurisdiction ratione
materiae is regulated in the provisions of
Article. 1.080 N.C.P.C. The Code
establishes three cases of exclusive
jurisdiction of the Romanian courts, of

which the first two are taken from Law no.
105/1992 (Article. 151), and the third
represents a new element introduced by the
legislator.

Thus, Romanian  courts are
exclusively competent to resolve disputes
with foreign elements regarding:

1. real estate located on the territory
of Romania. With regard to the rationale
considered by the legislator for regulating
this case of exclusive jurisdiction, we
consider that the appropriate wording of the
text would have been “disputes with
elements of foreignness relating to real
estate actions”, as it better circumscribes the
legal nature of the actions considered. The
regulation is correlated with the common
law one in Article. 117 N.C.P.C.

2. assets left in Romania by the
deceased with the last domicile in Romania.
Just as in the case previously provided, we
consider that the correct wording of this text
should have referred to the situation of real
actions in succession matters. Since the text
does not distinguish, we consider that the
regulation refers to all real actions in
succession matters, regardless of whether
they concern immovable or movable assets.
The conditions for attracting the exclusive
jurisdiction of the Romanian courts are two:
the immovable assets must be located,
respectively the movable assets must be
located (that is why the text uses the generic
expression "property left") in Romania; the
deceased must have had the last domicile in
Romania. The regulation must be analysed
in correlation with the provisions of Article.
1.081 paragraph. 1 point. 6, to which we
refer below.

3. contracts concluded with
consumers having their domicile or habitual
residence in Romania, for current consumer
services intended for the consumer's

® Republished in Official Gazette of Romania, No. 739/2016.
10 published in Official Gazette of Romania, No. 500/2022.
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personal or family use and unrelated to his
professional or commercial activity, with
additional conditions related to the place of
placing the order and concluding the
contract. We appreciate that this last case of
exclusive jurisdiction of the Romanian
courts is conceived in an extremely
complicated manner, with many conditions
that must be respected, which makes the
regulation excessive.

In addition, the introduction of a case
of exclusive jurisdiction in favour of the
Romanian courts for contracts concluded
with consumers, benefits the consumer only
in the situation where he is the defendant in
the case, because the professional
("supplier™) is obliged to bring the action at
the consumer's domicile in Romania.
However, as a rule, the consumer has the
status of plaintiff. Therefore, he should have
been granted a right of option, that is to say,
to have the possibility to act either at his
domicile in Romania or at the professional's
headquarters abroad, in accordance with the
model provided by Article. 18 of Regulation
(EU) no. 1215/2012, mentioned above.

By referring to the old regulation on
the international jurisdiction of Romanian
courts, we note that Law no. 105/1992
provided for another case of exclusive
jurisdiction, in Article. 151 point 8,
regarding the forced execution of an
enforceable title on the territory of Romania.
We consider that this case should have been
preserved in the new regulation.

According to Article. 1.082 of the
Civil Procedure Code, the violation by the
parties of the exclusive jurisdiction of the
Romanian courts provided for in Article.
1.079 and 1.080, by concluding a convention
of choice of forum in favor of a court other
than the Romanian one, makes that
convention “inoperative”. The notion of an
“inoperative” convention is identical to that
of “without effect” choice in Article. 1.068
paragraph 2, the notional difference being
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regrettable. The legislator preferred the
sanction of inoperability (lack of legal
effect) for the incriminated convention,
specific to private international law, instead
of that of nullity or similar.

B) Optional / alternative
(""preferential™) jurisdiction of Romanian
courts.

As a preliminary point, from a
terminological point of view, we are of the
opinion that the notion of “preferential
jurisdiction” is not the most appropriate. In
private international law, the parties are in a
position of legal equality, so that their legal
systems, and implicitly their courts, must be
viewed in the same way. Therefore,
Romanian courts, possibly (susceptible) to
be competent to resolve a dispute with an
element of foreignness, cannot be
considered to have a “preferential” position
compared to a foreign court in resolving the
same dispute (with the exception, of course,
of exclusive, strictly regulated jurisdiction).
For these reasons, we prefer to use the
terminology previously established in the
New Civil Procedure Code, namely that of
“optional” jurisdiction or, if we refer to the
common law terminology (for example,
from Article. 113 of the Civil Procedure
Code), that of “alternative” jurisdiction.

The  optional  jurisdiction is
subclassified by the Code into: a)
jurisdiction ratione personae, regulated by
the provisions of Article. 1.066 and Acrticle.
1.081 paragraph 1 of the Civil Procedure
Code and b) jurisdiction ratione materiae,
regulated in Article. 1.081 paragraph 2.

a) Optional jurisdiction ratione
personae

Article. 1.066 — “Jurisdiction based on
the defendant's domicile or registered
office” partially takes over the provisions of
Article. 149 point 1 of Law no. 105/1992 and
establishes that Romanian courts have
jurisdictional jurisdiction ~ when  the
defendant has the domicile, and in the



Dan-Alexandru SITARU

17

absence of domicile, the usual residence,
respectively the main office, and in the
absence of the main office, a secondary
office or the goodwill on the territory of

Romania on the date of filing the
application.
The elements of  foreignness

mentioned refer, in principle, to the
defendant natural person when the text
speaks of the domicile or habitual residence,
to the legal person when it refers to the main
or secondary headquarters, respectively to
the professional trader (natural or legal
person) when it mentions the goodwill. The
criteria mentioned in the text, for each
category of defendants, are subsequent
("ladder™ or "cascade™), and not alternative.

The concepts of domicile, habitual
residence, main or secondary headquarters
are interpreted according to the law of the
court seized (lex fori) .

The criterion of habitual residence
seems to be preferable nowadays, because it
expresses a situation that is more factual,
more adapted to the context of international
movements of individuals, than that of
domicile, which implies, in addition to the
character of permanent or main residence,
also a certain legal and administrative
registration. This is the reason why habitual
residence is the preferential element of
foreignness in the aforementioned EU
regulations.

By specifying the moment at which the
conditions imposed on the defendant's
person must be met ("on the date of filing the
application™), the legislator also resolves a
possible mobile conflict of laws.

The regulation in the Code, which
grants jurisdiction to the courts of the
defendant's domicile/usual residence/main

office/secondary office/goodwill, obviously
aims to protect him and avoid the situation
in which the defendant would be sued in a
state other than his domicile/residence, etc.
The Code does not regulate, however,
a situation frequently encountered in
practice, namely that in which the defendant
abroad has an unknown domicile. Law no.
105/1992 regulated this situation in Article.
149 point 1, in the sense that the application
was filed with the court of the plaintiff’s
domicile or residence in the country. Under
the incidence of the New Code, we consider
that Article. 108 N.C.P.C. - “Case of the
defendant with an unknown domicile or
seat” should be applied by analogy.
According to this text, if the domicile or, as
the case may be, the headquarters of the
defendant is unknown, the application is
filed with the court of his residence or
representative office, and if he has no known
residence or representative office, with the
court of the plaintiff’s domicile, seat,
residence or representative office. In other
words, we consider that, just as in the case
of the application of Law no. 105/1002, the
unknown domicile abroad of the defendant
attracts the jurisdictional competence of the
Romanian courts if the plaintiff has his
domicile on the territory of Romania *2.
Paragraph 2 of Article. 1.066 regulates
jurisdiction in the event of which there is a
plurality of defendants. The text partially
takes over the provisions of Article. 149
point. 1 of Law no. 105/1992. The solution
of the jurisdiction of the state courts of any
of the defendants is a natural one and takes
over the solution given by the legislator in
the field of domestic law in the matter of
territorial jurisdiction, provided for in

HGee, in the same sense, F.G. Pincescu, in Gabriel Boroi (coordinator), op.cit., p. 988.

2See, for the opinion according to which the provision contained in Article. 108 N.C.P.C. is not applicable
in the situation where the defendant resides — in a broad sense — abroad, because it would create an exorbitant
jurisdiction of the Romanian courts, without proposing a procedural solution for this situation, F.G. Pancescu, in

Gabriel Boroi (coordinator), op. cit., p. 989.
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Article. 112 — “Plurality of defendants”
N.C.P.C.

A new element is introduced by the
provisions of paragraph 2, sentence 2, which
introduces an exception (“except in the case
when") to the jurisdiction based on the
domicile or registered office of the
defendant. In this way, the legislator
sanctions fraud in private international law.

Article. 1.066 paragraph 3 takes over
the provisions of Article. 149 point 2 of Law
no. 105/1992, which concerns the
hypothesis in which the defendant has a
secondary seat in Romania. Thus, Romanian
courts are competent to judge any claim
regarding the activity at the secondary seat
of a legal person not having its main seat in
Romania, when this secondary seat is
located in Romania at the date of filing the
claim. The notion of “secondary seat” is not
defined, but we consider that it refers to any
seat opened in Romania by a company with
its main seat in a foreign country, namely a
subsidiary, branch, agency, representative
office and the like, which involves
registration in the trade register or with the
Romanian tax authorities, according to the
provisions of Law no. 227/2015 on the
Fiscal Code. By specifying the moment at
which the existence of a secondary
establishment in Romania must be assessed
for the recognition of the jurisdictional
competence of the Romanian courts ("on the
date of filing the application™), the mobile
conflict of laws is resolved.

Article. 1.081 paragraph 1 regulates
the optional ratione personae jurisdiction of
Romanian courts and provides for six cases
of jurisdiction, taken in full from Article.
149 points 3 - 8 of Law no. 105/1992. This
text establishes the jurisdiction to resolve
disputes in the field of maintenance
obligations, in the contractual field, in the
field of licit or illicit legal acts, in the field
of transport, in the field of insurance and in
the field of inheritance.
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Certain discussions are raised by the
provisions of Article. 1.081 paragraph 1
point 6, according to which Romanian courts
are competent to judge disputes in which "
the last domicile of the deceased is in
Romania, exclusive jurisdiction being
reserved for the real estate left by him
abroad".

This point refers to actions other than
real ones, that is, to personal actions in
inheritance matters, since real actions in

inheritance matters, whether real or
movable, fall within the exclusive
jurisdiction of the Romanian courts

according to the provisions of Article. 1.080
point 2 N.C.P.C., cited above. This provision
correlates with Law no. 36/1995 on notaries
public and notarial activity.

The phrase "exclusive jurisdiction
being reserved for the real estate left by the
deceased abroad" expresses the idea that
actions of any kind regarding the real estate
of the deceased located abroad are not within
the jurisdiction of the Romanian courts, but
fall within the "exclusive" jurisdiction of the
foreign courts. The regulation mirrors that of
Article. 1.080 point 2, which grants
Romanian courts exclusive jurisdiction for
actions regarding assets of any kind located
or located in Romania, if the deceased had
his last domicile in Romania, as we have
seen.

The elements of foreignness that
attract the jurisdiction of Romanian courts in
matters of succession according to Article.
1.080 point 2 and Article. 1.081 paragraph 1
point 6, namely the place of location/where
the property is located must be in Romania
and the deceased must have had his last
domicile in the country, differ partially from
that provided for by the conflict rule in
Article. 2.633 N.C.C. regarding the law
applicable to inheritance. According to the
conflict rule in matters of succession, the lex
succesionis is the law of the habitual
residence of the deceased, at the date of
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death. The difference lies in the fact that the
relevant element of foreignness is, thus, in
the case of substantive law, the habitual
residence of the deceased, and not his
domicile. In contrast, the regulations are
similar in that both apply regardless of the
movable or immovable nature of the estate,
and in terms of the mobile conflict of laws,
the time of death (date of death) is taken into
account in both cases. The regulation of a
different element of foreignness means that
in international disputes in the field of
inheritance, jurisdictional competence may
differ from the law applicable to the merits
of the case.

b) Optional
materiae

Article. 1.081 paragraph 2 N.C.P.C.
provides for eight cases in which Romanian
courts are also competent to judge. Six of
these eight hypotheses take over the
provisions of Article. 150 of Law no.
105/1992 ad literam and concern: disputes
regarding the protection of minors or
persons benefiting from judicial counselling
or special guardianship (Law no. 140/2022);
disputes regarding the judicial declaration of
death; lawsuits regarding civil status acts or
facts registered in Romania; disputes for the
protection of intellectual property rights;
disputes between foreigners regarding rights
that they may have; disputes in the field of
transport.

The new Code introduces two new
elements through the provisions of Article.
1.081 paragraph 2 points 2 and 8.

First of all, Romanian courts have
jurisdiction over divorce applications if, at
the date of filing the application, the
applicant has been domiciled in Romania for
at least one year (point 2). Specifying the
moment at which the applicant's domicile
must be analysed (“at the date of filing the
application™) resolves the mobile conflict of

competence ratione

laws in private international law. The
conditions regarding the place of domicile
and the one-year period during which this
domicile must be maintained are justified by
the legislator's intention to avoid the
phenomenon of forum shopping in resolving
disputes involving foreign elements.

Secondly, disputes regarding liability
for damages caused by products originating
in Romania will be resolved by Romanian
courts (point 8).

From the examination of the
provisions of Article. 1.081 paragraph. 2, an
omission of the national legislator can be
noted with respect to the old regulation.
According to the regulation of Article. 150
point. 7 of Law no. 105/1992, Romanian
courts could judge bankruptcy or any other
judicial procedure regarding the cessation of
payments in the case of a foreign
commercial company with a (secondary)
registered office in Romania.

The justification for the omission is
that, in disputes with foreign elements that
have as their object bankruptcy or any other
judicial procedure, the provisions of
Regulation (EU) No. 848/2015 of the
European Parliament and of the Council of
20 May 2015 on insolvency proceedings
apply, for relations with the member states
of the European Union and Law No. 85/2014
on insolvency prevention and insolvency
procedures 3, Title Il - Cross-border
insolvency, for relations with third countries
of the Union.

2.3. Special provisions regarding
international jurisdiction

The new Code of Civil Procedure
contains, in the matter of international
jurisdiction, in addition to provisions
regarding the voluntary jurisdiction and
objective jurisdiction of Romanian courts, a

Bpublished in the Official Gazette of Romania, No. 466/2014.
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series of special provisions in the provisions
of articles 1.070 - 1.078.

Article. 1.070 — “Forum of necessity”
(forum necessitatis) seeks to take over the
provisions of Article. 153 of Law no.
105/1992 (“If a foreign jurisdiction declares
itself incompetent to resolve an action filed
by a Romanian citizen, it may be brought
before the Romanian court with which the
process has the closest links™), but it does so
imperfectly.

In Article. 1.070 paragraph 1, the new
text should have distinguished more clearly
the two procedural stages of determining the
competence of the Romanian court. In the
first stage, which concerns the international
competence of the Romanian courts, it
should have been provided, simply, that the
Romanian courts are competent to resolve
the case, although Romanian law does not
provide for their competence, if it is proven
that it is not possible to introduce an
application abroad or it cannot reasonably be
expected that such an application will be
introduced. The second procedural stage
concerns domestic competence, namely the
action will be introduced to the court in
Romania “from the place with which the
case presents a sufficient connection”. The
phrase “sufficient connection” is de plano
open to criticism because it is less common
in Romanian law than the one of “the closest
connections” in the article cited in Law no.
105/1992, which was taken over, in terms of
substantive law, for example, in Article.
2.638 para. 1 N.C.C., when it comes to
determining the law applicable to the legal
act in the absence of its choice by the parties.
Moreover, the concept of “Romanian court
of the place with which the case has a
sufficient connection” is not defined by the
New Code. In this situation, in our opinion,
for determining the competent Romanian
court, the provisions of Article. 1.072 -
“Internal jurisdiction”, as the case may be,
may also be applied.
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Article. 1.070 paragraph 2 takes over
the element of foreignness considered
relevant by Article. 153 of Law no.
105/1992, namely the Romanian citizenship
of the claimant, but also adds new elements.
Specifically, it is provided that, if the
application is filed by a Romanian citizen or
stateless person domiciled in Romania or by
a legal person of Romanian nationality, the
jurisdiction of the Romanian court is
mandatory. It is worth noting the term
“mandatory jurisdiction”, which suggests
that, in the hypothesis of the text, the
Romanian court cannot declare itself
incompetent, but is less firm than that of
exclusive jurisdiction.

Article. 1.071 "Verification of
international jurisdiction”, regulates two
procedural situations.

The first procedural situation is
provided for in paragraph 1 and refers to the
ex officio verification by the court seized of
its international jurisdictional competence to
resolve the request based on a dispute with
an element of foreignness.

The first sentence of this paragraph
takes over the rules established by Article.
157 of Law no. 105/1992.

The same sentence provides that the
court seized shall verify ex officio its
international jurisdiction “by proceeding in
accordance with the internal rules on
jurisdiction”.  These rules are those
established, mainly, by Article. 94-128 of
the Code.

If the Romanian court notified
determines that neither it nor another
Romanian court is competent to resolve the
case, that is, it is a question of a general
international lack of competence of the
Romanian courts, the procedural solution is
to "reject the request as not being within the
competence of the Romanian jurisdiction”.

As a novelty compared to the
provisions of Article. 157 of Law no.
105/1992, Article. 1.071 paragraph 1
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sentence Il provides that the court's decision
is subject to appeal (it is understood, only to
appeal) to the hierarchically superior court.

Paragraph 2 of Article. 1.071 refers to
another procedural situation, namely the one
in which the verification of the international
jurisdiction of the Romanian courts is made
as a result of the invocation of the exception
of lack of jurisdiction.

This exception can be invoked at any
stage of the process, including directly in the
appeals. The provision enshrines the public
order nature of the exception of international
non-competence of the Romanian courts.
Consequently, the exception can be invoked
by any interested person or institution.

The common law in this matter is the
provisions regarding the exception of lack of
jurisdiction in Article. 129 paragraph 1 point
1, Article. 130 paragraph 1, Article. 131 and
Article. 132 of the Code, the latter directly
affecting the provisions of paragraph 4,
according to which, if the court declares
itself incompetent and rejects the request as
not being within the jurisdiction of the
Romanian courts, the decision will be
subject only to appeal to the hierarchically
superior court.

It is noted that, in the case of the
finding of general international non-
competence of the Romanian courts, the
procedural solution of rejecting the
application as not being within the
competence of the Romanian jurisdiction is
applicable both in the case of the ex officio
verification of competence (Article. 1.071
paragraph 1, by a direct provision), and of
the admission of the exception of non-
competence (Article. 1.071 paragraph 2, by
application of common law). Also, there is a
common provision according to which the
court decision by which it was decided on
the international non-competence of the
Romanian courts is appealable only by way
of appeal to the hierarchically superior court.

The provisions of Article. 503
paragraph 2 point 1 of the Code, regarding
the appeal for annulment, are applicable if
the conditions in the text are met.

Two exceptions are regulated from the
procedural solution of rejecting the request
as not being within the competence of the
Romanian jurisdiction: a) when the
Romanian court retains its competence as a
forum of necessity (Article. 1.070) and b)
when the provisions of Article. 1.067 -
"Voluntary extension of competence in
favor of the Romanian court" are applicable.

Article. 1.072 - "Domestic
jurisdiction™ The Civil Procedure Code takes
over from Article. 155 of Law no. 105/1992
the provisions regarding the determination
of the court effectively competent in the
Romanian state to resolve a dispute with an
element of foreignness, when the Romanian
courts have jurisdictional jurisdiction. The
jurisdiction of the Bucharest 1st District
Court, respectively the Bucharest Tribunal,
is a special one, applicable only in a last
resort (escape clause), namely when the
Romanian court competent to judge the case
cannot be identified, despite proven
verification efforts in this regard.

Once the international jurisdiction of
the Romanian courts has been established,
according to the provisions of Article. 1.073

"Preliminary issues", the court thus
determined is also competent to judge,
incidentally, issues that, although not within
its jurisdiction, are nevertheless necessary
for the resolution of the main claim. This
regulation is new compared to Law no.
105/1992 and establishes a case of legal
extension of jurisdiction in favour of the
courts vested with the main claim, in
application of the principle of accesorium
sequitur principale. We consider that this
provision is not contrary, but must be
interpreted in correlation with the common
law provisions of Article. 124 N.C.P.C.
regarding defences and procedural incidents,
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4despite the regrettable terminological
differences between the two texts. We
support this opinion because we believe that
it is neither logically nor legally useful that,
once the international jurisdiction of the
Romanian courts has been established, so
the matter becomes domestic law, the
procedural solution be different in identical
situations.

Similarly, a case of legal extension of
jurisdiction is regulated by Article. 1.074 —
“Incidental claims” N.C.P.C. , which was
introduced for the first time in the New Code
and establishes that the Romanian court
competent to judge the main (original)
action is also competent to resolve the
intervention and counterclaims, formulated
within the procedure regarding the main
action.

In the case of applications for
intervention, the legislator has provided for
an exceptional situation, in which such
applications cannot be resolved within the
main action, namely when the application is
formulated with the sole purpose of
removing the intervener from the normally
competent jurisdiction. This regulation aims
to sanction fraud in law in private
international law, on the basis of which the
intervener seeks to remove his application
from the normally applicable rules of
jurisdiction and submit it to another
jurisdiction.

In Article. 1.075, the Code contains the
rule according to which, in emergency
situations, Romanian courts are competent
to order provisional, conservatory and
enforcement measures, having as their
object persons or goods located in Romania,

even if they are not competent to judge the
merits of the case. This text partially
reproduces the provisions of Article. 152 of
Law no. 105/1992. We are in the presence of
another form of legal extension of
jurisdiction in favour of Romanian courts,
which operates regardless of the foreign
court competent to resolve the merits of the
case and the nature of that jurisdiction,
which may also be exclusive.

By specifying the moment at which the
presence in Romania of the persons or goods
targeted by these measures must be assessed,
namely "on the date of filing the
application”, the legislator resolves a
possible mobile conflict of laws present in
the case.

The provisional, conservatory or
enforcement measures that may be ordered
by Romanian courts are those provided for
by Romanian law.

The provisions of Article. 1.076 -
“International lis pendens” represent the
major novelty introduced by the New Code
compared to the provisions of Article. 156 of
Law no. 105/1992. In the old regulation, the
legislator did not take into account
international lis pendens, establishing that
the jurisdiction of the Romanian courts is not
removed by the fact that the same process or
a related process was brought before a
foreign court 5. In the New Code, however,
the legislator adopts a different approach.

First of all, a definition of the notion of
international lis pendens can be extracted
from the text, namely that situation in which
two applications filed before courts in
different states have the same parties, the
same object and the same cause. Therefore, in

4See, for the opinion that Article. 1.073 N.C.P.C. is an application in private international law of the rules
of common law, Alexandru Gheorghe Atanasiu, in Gheorghe Piperea etc., Noul Cod de procedurd civila.
Note.Corelatii.Explicatii (New Civil Procedure Code. Notes. Comments. Explanations), CH Beck Publishing
House, Bucharest, 2012, p. 1.033; for the opinion that the solution in Article. 1.073 is contrary to that in the internal
procedure (Article. 124), see F.G. Pancescu, in Gabriel Boroi (coordinator), op.cit., p. 998.

5See, Savelly Zilberstein , International Civil Procedure, Lumina Lex Publishing House, Bucharest, 2001,

p. 49.
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light of the current regulation, the triple
identity of elements entails consequences in
terms of the jurisdictional competence of the
Romanian courts.

The New Code provides two solutions
in the case of international lis pendens:

a) first, the Romanian  court
subsequently notified of a request presenting
the triple identity of elements and which is
pending before a foreign court, may suspend
the judgment until a decision is pronounced
by the foreign jurisdiction.

The solution of suspension is not
mandatory, but is a faculty granted to the
Romanian courts (“may’), to which they have
the right to resort when it is foreseeable that
the foreign decision will in the future be
susceptible to recognition or enforcement in
Romania (paragraph 1 sentence 1).

The qualification of the “pending”
nature of the application first introduced
before a foreign court will be made according
to the law of the respective foreign state
(paragraph 3). In other words, whether a case
is pending or not will be determined based on
the law of the state in which the trial takes
place. From the point of view of private
international law, we are in the presence of a
secondary qualification of this notion.

If the Romanian court has ordered the
suspension of the trial of the application with
which it was notified, and subsequently the
foreign  jurisdiction  declares itself
incompetent to resolve the dispute or the
foreign judgment rendered is not likely to be
recognized in Romania, the Romanian court
will reinstate the case, at the request of the
interested party (paragraph 2), it is understood
that it is mandatory, in order to continue the
trial in question.

b) secondly, the Romanian court
seized will reject the request when the foreign
judgment already rendered is susceptible to
recognition in Romania (paragraph 1
sentence I1).

The regulation of the New Code on
international lis pendens is fundamentally
different from that of Regulation (EC) No.
1215/2012 (Article. 29). According to
European provisions, the court subsequently
seized with a request having the triple identity
of elements must stay the case until the
foreign court verifies its jurisdiction, and after
it declares itself competent, it must decline in
favour of the court first seized. We consider
that the solution adopted by the national
legislator is well-founded, since the New
Code applies in relations with third countries
of the European Union, so that more caution
is required when the process is pending
abroad, leaving it to the Romanian judge's
discretion whether to stay the trial or not, and
if the foreign judgment has already been
delivered, the solution of rejecting the
request, under the conditions in the text, is the
only rational one, declining jurisdiction to a
court outside the European area being
currently unthinkable.

In Article. 1.077, the New Code
regulates the issue of international
connectedness. In this context, the Code
grants Romanian courts, which are notified
with the judgment of a claim, the
competence to judge the related claim, that
is, the claim that is so closely linked to the
claim with which it is notified, that there is
an interest in investigating and judging them
together, in order to avoid the
pronouncement of irreconcilable solutions.
In this way, the law establishes another case
of legal extension of competence in favour
of Romanian courts.

The New Code does not, however,
regulate the procedural solution to be
adopted by the Romanian court in the event
that the related action is already pending
before a foreign court. This hypothesis is
regulated in Article. 30 of Regulation (EC)
no. 1215/2012, in the sense that the court
subsequently seized “may” stay the
proceedings, and if the actions are at first
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instance, the court subsequently seized
(hypothetically, the Romanian one) “may”
decline jurisdiction in favour of the court
first seized. As far as we are concerned, we
believe that the adoption of the provisions of
Article. 30 of the aforementioned Regulation
would be possible de lege lata only partially,
given the extra-European context in which
the related action is established, in the sense
that the Romanian court subsequently seized
could stay the proceedings on the application
pending before it, until the related action is
resolved by the foreign court from a non-EU
member state, but not decline jurisdiction in
favour of the latter.

Article. 1.078 — “Time limits” deals
with the issue of filing applications by
persons located abroad, before the
Romanian judicial or administrative
authorities. The legislator opts for the
solution according to which the time limit is
acquired if the action is filed with the
Romanian  diplomatic  or  consular
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