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PROTECTION OF INVENT IONS IN THE
PHARMACEUTICAL SECTO R THROUGH
SUPPLEMENTARY PROTECTION CERTIFICATE

Viorel ROk

Abstract

The topic of healtlis nowadays, more than ever in the history of mankind, one that enjoys an
entirely special attention. It concerns, albeit at a different level, the sick and the healthy, doctors and
patients, the young and the elderly, women and men. It concerns goveranmeimtdividuals, medicine
and herbal medicine researchers, and beneficiaries of the research activity.

The paper below is aimed to present special issues regarding the patent for medicinal products
and authorisation of placement on the European marketealicinal products.

Keywords: health, medicinal products, research activities, supplementary protection
certificate, costs, temporary monopoly, territorial monopoly, authorisation procedure.

to the Member States, monitors and assesses

o . the peoplebs healt h, and
1. Health care policies worldwide ¢,mplex population health challenges.
and health care institutions in the EU Lately some onkint he WK

Health is a component of the standardhe health care domain have been
of living that also comprises the health caregontroversial, the organization having even
enshrined as a universal human right unddseen accused of bioterrorism in the form of
art. 25 of the Univisal Declaration of the support given to certain manufacturers of
Human Right§ and in harmony with that vaccines that are actually biological
the World Health Organization has weapons, and of affiliation to international
stipulated in its Constitution that its corporate crime syndicates. These
objective isthe attainment by all peoples of accusations must be regarded with
the highest possible level of health. reservation, however they cast doubt on the

T h élméa-Ata Declarationd a d o pveelbactivity of this organization and on
in 1978 formul at ed tthe efficiency ajits adtionsa t i on 6 s
di sease fighti Otpwast r alheetgpjc.of haalthe defified by the
Chartero of 1986 f o rWedd Healte @rganizatios as sstate of
organi zationos c o n ccemplete physical, nhestal and kocial svell d
maintaining it through the disease fightingbeing and not merely the absence of disease
strategy. The organization is responsible fopr infirmityo , or as shoudt ate t
managing certain healthrisks on a ensure aphysical and mental state allowing
worldwide basis, establishing the healtha person to become productive and useful
research agenda, offers technical assistant@ societp , i s no waahavwersin mor e

" PhD, Faculty of Law9 Ni c o | a e Uiiversity 6f Buxhanesh (eail: viorelros@asdpi.fp
1 Adopted at 10 December 1948 by the Resolution no. 217A, in the third session of the UN General Assembly.
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8 Lex ET Scientia International Journal

the history of mankind, one that enjoys arEuropean Union proclaims, under art. 35
entirely special attention. It concerns, albei({Health cary ,  Evergone has the right of

at a different level, the sick and the healthyaccess to preventive health care and the
doctors and patients, the young and theight to benefit from madal treatment

elderly, women and men. It concernsunder the conditions established by national
governments and individualmedicine and law and practices. A high level of human
herbal medicine researchers, andhealth protection shall be ensured in the

beneficiaries of the research activity. definition and implementation of all Union
The international cooperation in thepolicies and activities .
health domain takes most complex forms. From the historical viewpoint, the

Over the past years, a special attention haSommunity health care policy originates
been paid to the cooperation and promotiofrom the health and safety provisions,
of new medical technologies and newdeveloped pursuant to the free circulation of
(original, innovating, or generic) efficient the persons and goods within the internal
medicines to be made available to themarket, which has made possible the
popul ati on, i ncl udi cogrdindatibnef the healthh carecactivitres and e s 6
people for whom the access to generiactions. The aosumption and dependence
medicines (much cheaper than the innovatasn drugs, the expansion of serious diseases
ones) is essentia. | n Déclarhtion t likeecan@er, the new diseases like AIDS, the
on intellectual property and public crisis caused by the bovine spongiform
healtho was adopted at entephalop&hy {BSE)r al nhese represent
Doha, which offers an answer to themajor health issues, which in conjunction
concerns expressed by the developingvith the ever freecirculation of the patients
countries about the need for a more faciland medical personnel within the EU have
and less burdensome access tamrge of secured the public health an even more
essential medicines designed to fight major mpor t ant r ol e on the E
epidemics, at the same time offering thecrisis caused by ESB, the Directorate
necessary assurances to the manufacturers@éneral or Health and Consumers of the
pharmaceutical products on the observanc€ommission (DGSANCO) hasassumed the
of the intellectual property rights, with a coordination of all the health related
view to encouraging the furtheg and domains, including the medicines, albeit the
development of the research activities. main responsibility for the protection of
The European Union has alsohealth, and in particular of the health
implemented concrete actions in the publicsystems, further lies with the Member States.
health domain, the health care concern§he strengthening of the spedald
targeting not only the diagnosis andagencies like theEuropean Medicine
treatment, but also prevention. The basidgency(EMA) and the establishment of the
principle of the halth care policies of the European Centre for Disease Prevention
European Uni ohealthimal lrelc Gamteo, (ECDC) evidence the
policieso and t he L i s lmaeased Tcomeminent of hha €U to the
emphasized the importance of the healthealth policy.
policy, s t i g high devel ofg t TheEuropeaA health policy is aimed at:
human health protection shall be ensured in (i) Offering all the Union citizens
the definition and implaentation of all access to high quality health care;
Union policies and activitigs. | n i t s (t(iiy rPreyentinghdiseases;
Charter of Fundamental Rights of the (i) Fostering a healthier life style, and

LESIJ NO. XN, VOL.1/2015



6 ET OAl 2/ o 9

(iv) Protecting citizens from health under medical treatment or in under
threats like pandemics. diagnosis process; health information and
And in order to ensurthe efficiency statistics; respect for life and caring for
of its actions, the EuropeanUnion has patients in terminal stages; European charter
created its own instruments of action, for children in hospital; health determirian
both at regulatory and institutional levels  factors; biotechnology research, including
Thus, with reference to medicines, thethe transplants of cells, tissues and organs,
legislative process which started in 1965, and surrogate mothers; rare diseases; safety
aimed at securing high standards in the and selfsufficiency in supplying blood for
pharmaceutical research and industry, transfusions and other medical purposes;
harmonizing the national procedure for cancer; hormones and endocrinergjgors;
the grant of licenses for medicinal electromagnetic fields; drugs and their
products, and implementing regulations impact on health; smoking; breast cancer
on publicity, labelling and distribution. and i n particular womenboé
Recent evolutions include the radiations; European health card comprising
Apharmaceutical package , appr ovessentibl ymetidale data readable by any
European Parliament (EP) iargy 2011. doctor; nutrition and diets and their pianct
The community research pre on health; ESB and its consequences, food
grammes regarding the health care and safety and health risks; -fealth and
public health date back to 1978, and refertelemedicine; resistance to antibiotics;
not only to the main diseases, but also tdiotechnology and its medical implications;
aspects such as health issues influenced byedical devices; cross border health
age, environment and lifestyle, irradiationservices; Alzheimer disease and other
risks and human genome analysis. Aslementia dieases; alternative medicine and
regards the mutual assistance, the Membérerbal medicines; capacity of response to the
States have agreed mutually assist one HIN1 pandemic flue; and the advanced
another in case of disasters and very seriouberapies. The (EU) Regulation no.
diseases. Many such issues have come in&82/2014 of the European Parliament and of
the public eye over the past two decades, fahe Council of 11 March 2014 on the
example the bovine spongiform establishment of a thirdrégramme for the
encephalopathy (BSE), swine flu,and mor&aJni onés action in-the fi
recently the HIN1 flue. 2020) continues the previous programme.
Recently (2012013), the European The Regulation is the result of the successful
Parliament has defined its position also asegotiations carried out in the final phases of
regards the enactment of the legislation oits preparation between the Commission,
the cross border health services, and thBarliament and Couilavith regard to three
revision of the legal framework main aspects: budget allocation, modes of
concerning the medical devices and adoption the annual work programmes, and
advanced therapies The HRiropean co-ffinancing of the joint actions designated
Parliament has consistently promoted ando create incentives for improving the
promotes coherent public health policiesparticipation of the less prosperous Member
also through: notices, studies, debates, States.
written declarations and reports, on its As regards tb institutional
own initiative, regarding multifarious framework required for the attainment of
aspects such after alia: EU health care the health care health programmes and
strategy; radiations; protection of patients

LESIJ NO. XX, VOL.1/2015
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policies, the following have been establishedhe number of medicinal products in the near

in the European Union: future, but also the manufacture of smaller
(i) Consumers, Health and Foodquantities thereof, therefore their prices will
Executive Agency, be increasingly higher, as the manufacturers

(i) European Foundation for the can only eliminate the risk of not covering
Improvement of Lving and Working their investments by increasing prices.
Conditions, Without examining the causes of this

(i) European Medicines Agency MA), phenomenon, we can however say that there

(iv) European Centre for Diseasesis an increased need for new medicinal

Prevention and Control, products, that there is a permanent need in
(v) European Agency for Safety andthis domain of innovation, new medicines
Health at Work, and and higher efficiency, and that their

(vi) European Food Safety Authority. manufacture and placement on the maiket

From the viewpoint of the topic conditional not only on the issue of
discussed hereunder, rpaularly important patents but al® on theauthorisation of
are the regulations thatave instituted the their placement on the market, procedure
supplementary protection certificate for that actually shortens the actual lifetime
medicinal products and supplementary of a patent
protection certificate for plant protection However, certain medicinal products
products, and the institution with special exist on the market that are no longer
competences in the fieldf medicinal protected by a particular protection title, and
products, being th&uropean Medicines these areand have to be, bioequivalent to

Agency (EMA). the original medicinal products.
The medicinal products protected by
patent are alosgmnalok nown
2. Special issues regarding the Aorganico 0 rinnovaoro medi cina

patent for medicinal products and products. These are manufactured, as a rule,
authorisation of placement on the market by large pharmaceutical companieghich
of medicinal products. in order to achieve these products spend for

The connection between the Ioeolole,Sresearch and development, and thereafter for

preclinical and clinical trials, huge amounts,
253&? %ngo ttl:qlgs;etiz?v(vaengo ?g{?gapmz?;tand even higher amounts for marketing and
y 99 v@romotion activities. For example, if in the

e (% f te et centry eeverage price o
P P n innovator medicine was 138 million

research and development activities in th ollars, and in the 80s was 231 million

Egei‘:;[h rde%rpael 8;26 r_:_l;r;ﬁgb'v?]d R??I;gtvg?;fl dollars, in 2007 the average cost reached 897
9 J y: Y million dollars, and nowadays is over 1.38

the concern for this field at global, reglonalbiIIion dollars. As regards the term of

and national level. And the shift to the - S
. o . . —achievement of a new medicinghjs is 15
personalized medicine or precision

. .. _years on the average. In Europe, a new
medicine, recently announced as a politic S .

X . . medicine is obtained from 5,000 through
project in the US, will make the research

more intense bulso more costly, since this 10,000 synthesized molecules.

- i R . The high costs of achieving original
medicine will hgve .to treatmd|V|duaI.Iy, With active substances, researching, developing,
adequate medication for each patient. Th

; o ' .Faunching in the market and maintaining
personalized medicine also entails a surge in

LESIJ NO. XN, VOL.1/2015
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these productsand the need to ensure thevery attractive, their low prices allowing the
recovery of the investments and theaccess to these of sick people with no
manufacturers' profit also justify the concernncome or low income, therefore they
for extending the duration of the monopolybalance the health budgets of the poor
conferred by the patent through varioussconomies and contribute to an increased
methods. standard of iing of the consumers,
Pursuant to the expiry of the practicalstimulating the  further  innovation.
life span dthe patents for inventions, which Meanwhile, the therapeutic efficiency of
is shorter than the life span of the patent duthese medicinal products lowers or even
to the lengthy procedures of authorisation ofanishes for reasons related to the adaptation
the placement on the market of the patentednd/or modification of the pathogenic agents
medicinal product, these companies lose thef diseases, therefomeithout the research
monopoly of exclusive manufacture righ and development activity in the
which allows the placement on the market opharmaceutical industry the risks are huge.
medicinal products not protected by patentHowever, the research and development
called generic medicines, whose prices igctivity of the manufacturers of generic
much lower. medicinal products is limited, their profit
This class of medicinal products, being generated by the fast placetramthe
calledii g e n eis actuadly represented by market, and without the costs entailed by the
medicines equivalent to the gimal product, research and development.
having the same quantity and quality In other words, the original medicinal
composition of active substances and theroducts are expensive because they entalil
same pharmaceutical form, thecostly research activities, and the expenses
bioequivalence with the original medicinalhave to be recovered, while the generic
product being proven under prior mediciral products, which are much
appropriate studies. The various salts, estersheaper, can only be manufactured after the
ethers, somers, mixtures of isomers orexpiry of the term of protection of the
derivatives of the active substance aréntellectual property rights over the original
deemed the same as the active substanaeedicinal products and at the expense of
inasmuch as they do not vary significantly ashose. However, generic medicinal products
regards the safety and/or efficiencycannot be manfactured if original
characteristics. The various pharmaceuticahedicinal products are not manufactured
forms of oral adrmistration with immediate upstream. This does not mean that generic
effect are deemed as one and the sammedicinal products are only manufactured
pharmaceutical form. based on original medicines.
The generic medicine is subject to the
same rules regarding the manufacture and
pharmacovigilance, and has to present the 3. Medicine patenting, actual
same quality, efficiency and safetylifetime of the medicinal product patent
characterists. The sale price thereof is, and conseqences of its short lifetime
however, different from that of the original :
L ' The protection through patent of
medicines, being 20% through.9_0% Sm.a”ermedicinal products is recent. In France, it
than that of the original medicines, smce(?as only through a decree of 30 May 1960

their manufacturers do not have to recove hat the solution of the French lawmaker of
the investments in their achievement. Due t

their quality and price, generic medicines are 844 was mvahdate(_j, and th~e patenting of
medicines was admittedy fispeci al

LESIJ NO. XX, VOL.1/2015
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for medicineo bei ng morphme),e aimalsT lfeqy., rvactines) noa | e
exclusion stems from the interpretationminerals (e.g., aluminium). Nowadays,
given to the condition of industrial medicines are manufactured by the
applicability, and the fact that medicinal pharmaceutical industry, which offers a
products can be found in nature, and theseigher accuracy and safety of use. In
are actually discoveries, thecase of parallel, the pharmacy proposes more and
penicillin being maybe the best examplemore sythetic products, which copy more
Nowadays, however, in truth, pharmacy isor less truthfully natural substances, or are
considered an industry, and medicinesentirely original.
manufactured. A medicinal product contains one or
What is a medicinal product? In amore active ingredients. Generally, the
simple definition, the medicinal product is aessential active ingredient gives its name to
substance used to prevent, clakgviate or the medicinal product. Each essahtctive
treat disease or, in a wider definition, aingredient is identified in three different
medication is a substance or a compositiomways from the scientific, legal or
which contains curative or preventivecommercial viewpoint. The scientific
properties with regard to humans or animatienomination is the exact chemical name of
illnesses for the purpose of medicalthe active ingredient. Itis typically less used
diagnostic or to restore, to correct to due to its complexity. The internatiain
modify organic functions. According to common denomination (DCI) corresponds
another definition, a medicine is ato the generic name of the active ingredient
preparation used to prevent, diagnose, treatia medicine. The commercial name is given
disease, trauma, or to restore, correct dmy the pharmaceutical laboratories, which
modify organic functions. create new medicines by modifying the
Art. 1 (a) of the Regulation no. molecular structures of the original
469/2009 defines the mediel product as substancesto increase their therapeutic
fiany substance or combination of efficiency and reduce secondary effects. One
substances presented for treating or and the same active ingredient may be
preventing disease in human beings omarketed as medicinal product by two
animals andany substance or combination different laboratories, two commercial
of substances which may be administered tctnames may correspond to the same
human beings or animals with a view to substance, possibly  with  different
making a nedical diagnosis or to restoring, presentations and/or doses.
correcting or modifying physiological In this domain, patents may also refer
functions in humans or in animalé . to a product or a procedure. No patents are
Generally, medicines are classifiedgranted for treatment methods, however the
into indispensable, secondary or adjuvantproducts, substances, compositions used in
comfort and placebo type. The general basitreatments are not excluded from patenting.
law of the medicinal pragtt, which does not Generally, tle medicinal product has
take exception, is that medication acts on than active substance, a moleculendother
functions of the body, modifying them in aparts that make the active substance
positive  (stimulatory) or  negative therapeutically usable conferring the
(inhibitory) way. pharmaceutical form of the medicine, the
Medicinal products have beentypes of claims encountered in practice in
prepared for a long time solely based omespect of innovator and patehle
plants (e.g., alkaloidslike digitalin or medicinal products being as follows:

LESIJ NO. XN, VOL.1/2015
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- Product claim, where the claimed pharmaceutical product design&ed for
substance is new and the result of amnarketing being difficult, impossible even,
inventive activity. The protection granted byto protect by secrecy, the modern techniques
the product invention covers all the types ofallowing the reproduction without much
manufacture and use of the substance, evdifficulty of the medicinal products.
those ot related to the pharmaceutical The patent is that protection title
domain; conferring its holder atemporary and

- Claim to scope aterrtdriale mArfopoly?s tof mexdausive a |
indicationo, wher e explatation] &dingréod maswfdetere anmdc e i s
technically known but the invention revealsmarket the product and prohibit third parties

for the first time a medical use thereof; from performing any act of use without his
- Claim to scope arsentAan thsteridooyn oh whiah the
other medical indc at i ono, p gpmotedtidn ltitle is effecivie, eover the period

the substance is also known as medicinadf validity of the patent.
product but the invention consists in a hew As regards theéerm of the exclusive
use in the medical field, in which case inmonopoly conferred by the patent this is
order to be patentable it should also not bewenty years from the regular filing date (art.
obvious; 33 of the Romanian patent law, which is
- Claim to use f orconiistentswithctite megulations ob dthierdamw
medical indi@t i on o, p os s i bdystemsyhher comniuhitg laws anthe
of a substance already known as medicinahternational conventions).
product is new and inventive for the The exploitation monopoly is
treatment of another affection; territorially limited, in principle, since the
- Claim to a medicinal product patentis effective where the law is effective,
preparation process, where the process ithe protection outside the borders being able
itself is new and includes an inventiveto the obtained either based on a patent
actvity, and not the substance. requested ithe country where the applicant
Significant for the examined topic are has an interest, or through a patent obtained
the first four types of claim, which put up for in accordance with the Washington Treaty of
discussion the active ingredient 0or1970 (PCT), or through an European patent.
combination of active ingredients, the only Mention should be made that the
ones susceptible to  supplementaryCommunity law also limits theffects of the
protection. At the samiéme, the Regulation territoriality of the national patents in the
provides for in art. 1 (c) that the basic patenEU. The Treaty on the Functioning of the
(which must exist for a supplementaryEuropean Union enshrines the principle of
protection certificate to be granted) may alsdree circulation of goods, which contradicts
p r o tagmdess o obtain a product or an the territorial nature of the monopoly related
application of a product, and which is to the national patent. In order to eliminate
designated by itholder for the purpose of the contradiction between the two legal
the procedure for grant of a certificate . orders, the Community case law referring to
Similarly to any other domain, the the analysis of art. 30 of the TFEU has
product newly obtained through a creativeevidenced a specific object of the patent
activity and susceptible of industrial right, and a principle of the right exhaustion
application is protected by patent, theCommunitywide, thus restricting the

2 The territorial limitation of the right of exclusive exploitation is, in the EU, contrary to the principle of free
circulation of goods (commoditigs

LESIJ NO. XX, VOL.1/2015
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exerciseof right in the name of the free novelty, in other words the substance is not
circulation, but preserving the existenceknown either in the medicine or other
thereof. The specific object of the rightdomain, therefore is different from the
conferred by the patent, that the Treaty doelsnown substances due to its technical
not want to affect, is to ensure its holder, ircharacteristics, such as a new formulation,
order to compensate the creative effort ef thdosage or synergistic combination. The new
inventor, the exclusive right to use themedicinal product will be patented provided

invention for the purposes of manufacturingthat it also meets the other two conditions
and putting into circulation for the first time imposed by the law, being: the inventive
the industrial products, either directly oractivity (the patent should be granted for

through the grant of licenses, and the right tingenious

challenge any counterfeitingyfringements

achievements involving an
intellectual effort that has to be rewarded)

of his right. However, once a productand hdustrial applicability (that includes
covered by patent is put into circulation forbesides uses the redundancy of achievement
the first time in an European Union country,of the medicinal product).

with the holder's consent, the latter can no

The placement on the market of

longer oppose to the product circulation ininnovator medicinal products, protected

other Member States lpplling forth parallel
patent rights (valid in those countries).
Another  exception  from

exploitation monopoly is, with reference totests,

medicinal products, the smlled Bolar

by patent, is however also conditional upon
obtaining the marketing authorisation for

the medicinal products, which requires studies,

verifications and authorisation
formalities, the procedure taking a long time

provision®, an exception meant to favour the(up to 12-15 years), which makes the actual

placement on the market

of genericlifetime of a medicinal product patent much

medicinal products immediately after theshorter.

expiry of the protection conferred by patent

This means thahe term of protection

and supplementary certificate of the originalof the new achievement through patent is not
medicinal product. In accordance with thisequal to the actual lifetime of the patent, the

provision of exception, thenanufacturers
of generic medicinal products may
commence the preparations for the
authorisation of the placement on the
market of a generic medicinal product
prior to the expiry of the period of
protection of the original product, and file
the authorisation documentation so that
the generic medicinal product can be
placed on the market immediately after
the original product is no longer protected
by patent and supplementary protection
certificate.

latter one being significantly shorter in the
case of the medicinal products. However,
this short actual lifetime makes the activity
of reseach and development, and of
achievement of new innovator medicine
unattractive, since the relevant investments
cannot be recovered in such a short time. The
solution to this problem is to extend the term
of protection through the supplementary
protection ertificate.

However, mention should be made of,
and is essential to emphasize, #iesolute
independence of the patent from the

Obtaining a patent for a medicinal marketing authorisation for medicinal
product is possible solely provided that theproducts. This means that where any

claimed active substance benefit§rom

3 The name comes from the case Roche Products vs. Bolar Pharmaceutical examined by the US Federal Tribunal

medicinal product may be marketed solely

in 1984 regarding the manufacture of generic medicinal products, Bolar being the manufacturer thereof.
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provided thatit has been authorized for The studies indicate that this procedure
placement on the market, the medicinalnvolves filling out about 1,850,000 pages of
product does not necessarily has to bever 4,000 files measuring 230 meters in
patented. For example, generic medicinaheight and 500 kilometres in length, and
products are not covered by patent, howevdasting sometimes up to 125 years.

in order to be patented their prior The medicinal product marketing

authorisation is compulsoryAnd where authagisation can be obtained on the basis of
there is an existing patent for a medicinah centralized procedure, in respect of the
product but subsequently such patent isvhole territory of the European Union, by

cancelled or revoked, the marketingthe European Medicines Agency (EMA), or
authorisation does not have to be withdrawnef a domestic procedure, by the National
the same as the withdrawal of the marketing\gency for Medicines and Medical Devices.
authorisation will not affect the vidity of  The simlar body in the US is the US Food

the medicinal product subject to theand Drug Administration (FDA).

withdrawn authorisation.

5. Domestic authorisation procedure
4. Medicinal product marketing

s In our law, the marketing
authorisation

authorisation for (original or generic)
The patent for anew medicinal medicinal products is regulated by the Law
product is a protection title for thpatented no. 95/2006 on the health reform, updated in
medicinal product, and confers its holder 2013, which transposes the Directive
an exclusive exploitation right over twenty2001/83/EC, Chapter 3 (Marketing
years from the regular filing date. In orderauthorisation), Section | (Marketing
for the medicinal product to be placed in theauthorisation for medicinal products). No
market, the Directive 2001/83/EC of themedicinal product may be placed on the
European Parliament and of the Council of Bnarket in Romania without a marketing
November 200 on the Community code authorisation (MA) issued byhé¢ National
relating to medicinal products for human useAgency for Medicines and Medical Devices,
(which  has replaced the Directivein accordance with the provisions of this
65/65/EEC) has instituted thabligation to  law, or an authorisation issued according to
obtain an authorisation prior to the centralized procedure.
marketing in all the Member States of the Medicinal products that have to be
European Union. With reference toauthorized by the European Medicines
medicinal products for veterinary use, theAgency under tl centralized procedure are
code was adopted by the Directive 2001/82excluded from the grant of this marketing
The procedure is lengthy both for theauthorisation. The issued authorisations may
applicant (holder of the patent) and in termsnjoy mutual recognition in other Member
of the formalities to be performed by theStates of the European Union. As of 1
latter and of those in charge of the auttiesi January 1998, the mutual recognition
issuing the authorisation. It is a procedurgrocedure is compulsonnirespect of the
whereby and in the course of which themedicinal products that are to be marketed
national authority or, as the case may be, th@ another Member State than the one where
European one verifies, in order to approvehe medicinal product has been first
the placement on the market of a medicinahuthorized. The procedure of mutual
product, its safety, efficiency dnquality. recognition of the marketing authorisation
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has been introduced by the Councilmarket within the Community without a
Directive 93/39/EEC, in accordance with theprior authorisation granted by the
provisions of Directives 65/65/EEC and Commission which acts in this regard and
73/319/EEC. performs its verification duties through the
European Medicines Agency (EMA).
In order to obtain an authorisation, the
6. Centralized procedure of applicant has to make available to EMA
marketing authorisation for medicinal comprehensive data pertaining to the
products in the EU characteristics, safety andfiefency of the
medicinal product, in accordance with art.

The creation of a single market forg o= "y " hiractive 2001/83/EC of the

medicinal _products aS.We” has .been %uropean Parliament and of the Council,
conern of the Communities ever since the

establishment therebfin order to attain the :s]\;eur;o:edzgg?:he Directive 2002/82/EC of 27
relevant  objectives, the centralized Eli//l A haé establishedwo Scientific
procedure of marketing authorisation for

medicinal products has been instituted, angommlttees (for medicinal poducts of

the body(ies) in charge of the verification of uman use and for medicinal products of
the conditions established by theveterlnary use) and one(Scientific)

Community rules, and of the grant of thePaed|atr|c Committee responsible for

o ! .“preparing the notices regarding the
authorisation has(ve) b_ee.n nominated, b?'ngwedicinal products falling within their ambit
the European Commission, the technica

rocedures being carried out through theOf competence, the notices of these
P 9 9 committees oderlying the authorisation to

!European Medicines Agency (EMA) basedbe issued by the European Commission.
n Loq_cri]%n. rocdure  of  centralized The committees have to present their
P notices within 210 days from receiving the

%uéggif;“opo du?:is ismc?lﬁ(reetgtllg refotzlatggvl;/ relevant request, and for these purposes may
P y reg yperform tests on the medicinal product, raw

the Regulation (EC) no. 726/2004 of the

. : aterials or intanediary products, or may
Eﬂ:ggganejfar::ﬂa;?:hn t ggg 40f r:;n(;ougg\'llvﬁf;erform inspections at the medicinal product

Community procedures for the authorisatio manufacturing plant. Each authorisation
and supervision of medicinal products forproposal has to be taken into consideration

human and veterinary use and establishinggalz the Committee on the basis of the

. o ientific criteria regarding the quality,
Eﬁéo‘)rﬁigit'\élresd'f;\r;ess'g‘?e?nCyéflfzig/il?nze”gi‘:’jsafety and efficacy ofthe respective
uality characteristics gf’ the megicinalmedicme' These three criteriallow the
qrodu)::ts for both human and veterinar useassessment of the ridlenefit ratio in respect
P As regards its scope of applicatiz)/n of any medicinal product. The Committee
the Regulation no. 726/2004 provides for first verifies the compliance with the

that dicinal duct S conditions of issue of a marketing
at no medicinal product appeanng i ,inqrisation. If the authorisationrditions
the annex thereto may be placed on the

“ Directive 65/65/EEC was the first Commtyniegal enactment concerning the pharmaceutical products. This
regulated the regime of the marketing authorizations for medicinal products and data exclusivity. Other legal
enactments regulated the pharmacovigilahdgouncil Directive 75/319, labeling dnpackaging of medicinal
products- Directive 92/27/EEC, while the Council Regulation 1768/1992 created the supplementary protection
certificate for medicinal products.

LESIJ NO. XN, VOL.1/2015



6 EI OAl 2/ «n 17

are deemed not complied with, the applicandf preclinical tests providing da about the
will be informed thereof, and may submit toproduct safety, efficacy and quality, article
EMA within fifteen days a notice fe 10 of Directive 2001/83 sets forth that the
examination application. manufacturers of generic medicinal products
On the basis of the (positive) notice ofmay use and rely on the data and results
the EMA Committee, the Europeanalready obtained by the original
Commission prepares araft decision manufacturer. With reference to theneric
regarding the application for medicinal medicinal products of the medicinal
product authorisation. The final decision isproducts of reference authorized by the EU,
made pursuant to a procedure of consultatiothese can be subject to a decentralized
of the EU Member States. If the draftauthorisation procedure provided that the
decision of the European Commission is noEuropewide harmonization is maintained.
consistent with the EMA noticethe With reference to the medicinal
Commission will attach to its draft decision products forveterinary use these follow
an annex explaining the reasons of theéhe rules applicable to the medicinal for
divergent opinion, which will be submitted human use, subject to the specific
to the Member States and the applicant.  adaptations.
The marketing authorisation will be The refusal to issue a marketing
rejectedif the: authorisation in the centralized procedure
- Applicant has not properly and shall be deemed a prohibition to market the
sufficiently demonstrated the quality, safetymedicinal prodat on the whole territory of
and efficacy of the medicinal product; the EU.
- Information is inaccurate. Any marketing authorisation for a
The Commission may impose on anmedicinal product not followed by the actual
applicant, at EMA's recommendation, themarketing thereof for three consecutive
obligation to perform: a postuthorisation years becomes invalid.
safety study and/or a peatthorisation After its placement on the market, in
efficacy study. order to ensure the people's protectimn
The authorisation issued by thepreventing, detecting and assessing the
Commission is valid in all the Member adverse reactions of the medicinal products
States of the European Union for 5 yearsfor human use, inasmuch as the safety
and can be renewed upon request. Ongwofile of the medicine cannot be fully
renewed the marketing authorisation will beknown except after its marketing, the
valid for indefinite term, unles the supervision of medicinal products
Commission opts for a new period of(pharmacovigilanceis instituted. In respect
validity of five years. of the medicinal products manufactured in
Generic medicinal products are alsathe EU, the authorities responsible for
subject to the authorisation procedurepharmacovigilance are the relevant
however in their case, when the activeauthorities of the Member States that have
substance is equivalent to a previouslyssued the authorisation. With reference to
authorized medicinal product, thesults of the medicinal productsriported from a third
the preclinical tests are no longer requiredcountry, the responsible relevant authorities
This procedure of authorisation of theare the issuers of the import authorisation.
generic medicinal products is known as th&hese will inform the Committee for
Aabridged procedured , s i nce whmedicimal tpriodactsn anadv the Commission
medicinal products require the submissiorabout any case where the manufacturer or
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importer do not comply with heir 7. Supplementary protection
obligations. The holder of a marketingcertificate for medicinal products
authorisation for human use or veterinary In all theinvention domains the actual

use 1S obhgated tot llmpk?”t]em all tthflifetime of the patents is shorter than their
necessary changes, taking into accoun ri rm of validity (which is 20 years from the

mgnuchture method; and techmca] an egular filing date). However, in the case of
scientific progresses, in accordance with th?he medicinal products, due to their

Directives 2001/83/CE and 2001/82/CE. specificity, in particular the long and costly

i Vl/r;]eneverhurglttaﬁt actthon IS gssenhalt tc}eseatr:h entailed by them, but also the tests
IF\JArO eg USTatm ealth or edetT1V|ronmen ' .and formalities required for the purposes of
ember Stale may suspen € US€ on fipejr placement on the market (which can

territory of an authorized medicinal product. last more than twelve ye&ysa compulsory
Notwithstanding the legislative efiorts condition for their marketing, the actual

of the_ European Commission and Of.thqifetime of the patents is shorter than mya
Council, one cannot talk as yet about a singlg, - - siq|q

pharmaceutical market of all the EU Member As already mentioned, the expenses

States, mainly because the health prOViSioqﬁcurred to create a new medicinal product

are the resTonsmllht):j_(#‘ eacth ?tgte, f_‘“@'” . and placing it on the market have increased
?overnr?en S ?pptz' II ereln late gg;ac'les 'rl]over 40 years by 1,000% (from 138 million
erms of social, ethical values or EV€lio 1.38  billion dollars). However, the

Eowevgr, i maEmucbh as h'nowgdaysl aﬁ:otection through patent of the new
armonization has been achieved on 1argg, o jicing| products, within the limits of the

scalle(z 'tr.] the Etur:opeatp Unlontm respgct Oftth ctual patent lifetime, does not allow the
marketing aurhorisation system and multu ecovery of the investments in the

:jec:)gpltlonﬁar:d reIa’Eje_d ft(r)]rmalltles£_ the chievement of new medicinal products, and
IStortion €flects regarding the operation o mplicitly is not likely to encourage the

the single market are created by the regulatio ctivity of research and development in this

of the medicinal product pricing. In thetﬁeld. That is why all over the world means

majority Of_ the Mem_b_er States, the price %have been sought for to achieve a balance
the prescribed medicinal productsh&o be between the interests of the industry

determined prior to its release and based O@hvestment recovery and profit) and
the social security system, in order topeople‘s health interests (new and state of the

maintain the control of the health budget.art medicinal  products), respectively

Thus, certain national policies encourage thgolutions ikely to make attractive the
sale of generic medicinal - products, byachievement of new medicinal products for

fig?tigll_gh the N p;ractic;as .Of req;eztl_nmt. the benefit of the pharmaceutical industry
establishment of supply prices, and obligating, | + iv« consumers.

the pharmacies to offer the cheapegt pf"d“c " Similar solutions were adopted in US
Othe_r_ Member S_ta}tes have |nst|tuteqn 1984, when the intellectual property law
medicinal product pricing control measures. was amended to provide the possibility to

extend a patent term th
extension certificateo,

I'n the case of the medicinal pr oduitsmarketmgauthonizatom us e
lasted more than 15 years. Thus, at the authorization issue date, 28 June 2007, the patent was due to expire within
less than five years.
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1988, which adopted an extension procedure  Subsequently, the Parliament and the
called the Aregi st rQouncilo passed theReguitios i mn o f
patent right ter mo. 1901/2006 on medicinal products for
Similar measures were adopted inpedriactic useand amending the Regulation
Europe at the end of the 80f last century (EEC) no. 1768/92, Directive 200D/EC
in France, ltaly and Germany, which madeand Regulation (EC) no. 726/2004,
possible the extension of the patents fowhereby: &Paediatric Committeehas been
medicinal products for human use andestablished within thEuropean Medicines
veterinary use, and for phyto Agency, and the right to thextension of the
pharmaceutical products in the countriesupplementary protection certificate for
where the longer protection term allowed themedicinal products of paediatric use by
recovery of investments and obtaining ofanother 6 months has been regulated to
higher profits. reward the research, preclinical tests and
However, at the same time theclinical studies required in respect of this
development of certain heterogeneous lawslass of medicines, and designed to
in the European Communities could alscguarantee their safety, high quality and
create hindrances against the circulation oéfficiency for use by the target population.
products within the single market, therefore Four years after the passing of the
a new instrument has been created to solM@egulation no. 1768/92, the European
the  problem Communitwise: the Parliament and the Council passed the
supplementary protection certificate forRegulation no. 1610/96of 23 July 1996
medicinal products, and a similar one forconcerning the creation of a supple-
plant protection products. mentary protection certificate for plant
The supplementary protection protection products, designedo ensure a
certificate for medicinal products was protection level for the innovations in this
instituted by theRegulation (EEC) no. domain equivalent to that secured for the
1768/92 of the Council of 18 June 1992 medicinal products, having regard to the
concerning the creation of a supplementargontribution of this class of products to the
protection certificate for medicinal productscontinuing improvement of good quality
(CSPM), theEuropean Medicines Agency food, and with a view to ensag an
being established under the same act. Thisffective protection to cover the research
Regulation was repealed by tHeegulation investment, and generate the resources
no. 469/20090f the European Parliament required to maintain a high level of such
and of the Council of 6 May 2009 research.
concerning the supplementary protection In the Romanian law, provisions
certificate for medicinal products, whichregarding the obtaining of such
however did not significantly change thesupplementary protection certificates have
previous text, actually theew act codifying been intuded in art. 30 of the Patent Law
the prior regulation and its successiveno. 64/199%, the Law no. 28/15.01.2007,
amendments. however the text as revisetherely makes

5 In the form prior to the amendment brought by the Law no. 83/2014 on employee insgetit@oprovision
referring to the supplementary protection certificate being included under art. 31. Subsequent to the law
maodification, the texts have been renumbered, and this provision is now included under art. 30 thereof.

"Art. 30 paragraph (3) of tHeaw no. 64/1991 republished has the following contéhts:n r es pect of t
medicinal products or plant protection products a supplementary protection certificate may be obtained in
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reference to the first two regulationsthe Law no. 581/2004 on the supplementary
(Regulation (EEC) no. 1768/92 respee protection certificate for medicinal products
tively Regulation no. 469/2009 and and plant protection prodts was passed,
Regulation no. 1610/96)without referring which was to become effective at the date of
as well to theRegulation no. 1901/2006 Romania's accession to the European
regarding the extension of the Union®. However, this law had no effects,
supplementary protection certificate for and was specifically repealed by the Law no.
medicinal products for paediatric use 107/2007, because as of the date of our
However, even in the absence of any specificountry's accession to the EU eth
reference in the Romanian patent law ts thiaforementioned regulations have become of
last regulation as well (on medicinaldirect applicability in our country as well,
products for paediatric use), such regulatiotherefore the supplementary protection
is, like all the other regulatiofsof direct certificates are granted by the national
applicability in the Romanian law. The authority pursuant to the implementation as
authority competent to issue thesuch thereof.

supplementary protection certificate for The basic patent related tdhe
medicinal products is the State Office for supplementary protection certificate may
Patents and Trademarks. also be a European patent, granted by the

Previously, in order to comply with the European Patent Offié& Article 63 of the
criteria of accession to the European UnionkEuropean Patent Convention referring to the

accordance with the terms of the Regulation (EEC) of the Cooh&B June 1992 concerning the supplementary
protection certificate for medicinal products, and of the Regulation (EC) no. 1610/96 of the European Parliament
and of the Council of 23 July 1996 concerning the creation of a supplementary protectionatertdicplant

pr ot ect i onlhepGuidelhe not 546 of the general director of OSIM concerning the supplementary
protection certificate for medicinal products and plant protection products was published in BOPI no. 12 of
29.12.2006.

8Art.288al. (3 of TFEU provides for that the treaty Ashall

°The Law no. 93/ 109 gasitibnal protéction ceuiftaied e d or h ¢ h Rhavikgasvent i o
subjectmatter substances obtained by nuclear and damethods, pharmaceuticals, methods for diagnostic and
medical treatment, disinfectants, food stuffs and spices and new plant varieties, bacteria and fungi strains, new
animal breeds and silkworis in favor of the hol dtebefore 2lflJanpaytlOht s h a
issued in a Member State of the Paris Union for the Protection of Industrial Property or of the World Trade
Organization, and not patented in Romania. This transitional protection certificate is subject solely to the regime
estallished by the patent law, and has the same subject matter of the invention, and the conferred rights are identical
to those conferred by the basic patent. The transitional protection starts at the date on which an application is filed
with OSIM, and ceasest the date on which the validity of the patent for invention expires, or on which the patent
is cancelled or at the date of forfeiture of the patent owner's rights, and does not exceed 20 years of the date of the
regular filing in the country of origin.

10 This office was established by the Munchen European Patent Convention of 5 October 1973, effective as of 7
October 1977. Its establishment is the expression of the joint political will of the European countries to create a
uniform patenting system in Eape. The European patent has the same effects in Romania as the national
patents issued by OSIM, subject to the compliance with the conditions laid down in art. 6 paras52of the
Law no. 611/2002 regarding the adhesion of Romania to the Convention oretiBrant of European Patents
In pursuance of art. 64 para. (1) of the Convenfod, Eur opean patent shall confer
on which the mention of its grant is published in the European Patent Bulletin, in each Contracting State in
respect of which it is granted, the same rights as would be conferred by a national patent granted in that State
Some authors have stated that the Apatent thus i ssuc
ef fecti veo ( BiecenmGassiktrs, R®intescpatents d idvention et du séaiod: Bruxelles, Larcier,

2010, p. 49), while others are of the opinion that after being issued, in the countries nominated by the applicant,
patents are subject to the national law of each Stateording to art. 63 of the Munchen Convention, the patent
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term of the European patent stipulates undeactive

paragraph (2), point b) thpossibility to

extend its term, and confers the contracting

(adjuvants).
The recital

parties the possibility to extend the term of @xplains thedefinition of the product as

European patent in respect of product$ o | | drmesprotechon granted (by the
requiring authorisation immediately after theSPC)

expiry of the legal term of the patéht

8. Subject matter of the
supplementary protection certificate
The subject matter of the

supplementary protection certificate is th
Aproduct o,
ingredient or combination of active
ingredients of a medicinal produdt.
Medicinal product means any substance

combiration of substances presented fo
treating or preventing disease in humal
beings or animals and any substance or
combination of substances which may b

administered to human beings or animals
with a view to making a medical diagnosis

or to restoring, coreting or modifying

physiological functions in humans or in

animals
Therefore, there is no full identity

Unlike the patent, thesupplementary
protection certificate does not refer to the
entire medicinal product; it only covers the
product referred to under art. 1(b),
respectively the active ingredient or
combination of active ingredients of a
medicinal product, and not the medicnal
product as a whole the last one also

comprising those components that make th

thus issued Ashall

patent granted in that

wh i cahtive mﬁ

o

confer
Stateo.

should furthermore be strictly
confined to the product which obtained

authorisation to be placed on the market as

art.
Regulation defines the subject matter of the
protection through supplementary certificate

a medicinal produa . And

as follovs : Withik the limits of the

eprotection conferred by the basic patent,

cpnferred by a certificate

the ﬁpF]otectlon t

sha
the  authorisation to place the
corresponding medicinal product on the

rrﬁ‘narket and for any use of thproduct as a

o the Aproduct 0

on the one hand basic patent, amd the

other hand administrative authorisation of
placement on the market of the medicinal
Regulation

between the subject matter of a patent folrnsntutes quantity and quality limits as

medicinal protect and the subject matter o
the supplementary protection certificate

product. Furthermore, the

conferred by the supplementary certifioat
relative to the subject matter
protection conferred by the patent.
Quantity limits because i& granted
patent refers to several products the
certificate may be obtainesblely for those
in respect of which a marketing
authorisation for medicinal product
exists but also because if there aeveral
Batents of products with the same active

its proprietor in

ingredient therapeutically usable

10 of the Regulation

&kiend only tothe product covered by

medicinal product that has been authorised
'before the expiry of the certificae

The definition given by the Regulation
ma ki
of the SPC demonstrates its double nature:

;egards the subject matter of the protection

of the

each
belchnicefied im acaondance whithethe law n | 'y  a

ng

Contr

of the State of destination, however we do not believe that the validation is required, or that OSIM may decide to

revoke the patent.

1 Romania adhered to this Convention and to the Act revising it adopted at Munchen on 29 November 2000 by

the Law no. 611/2002 (OJ no. 844/22.11.2002).
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substance a single supplementary own therapeutic effects, cannot create a

protection certificate will be granted, and Acombi nati on i@fnta ot iwi & |

not as many certificates as patents for the meaning of article 1 point (b) of the
products with the same active suliance Regulation no. 469/2009. The fact that the
an owner hold$2 However, with reference substance without any own therapeutic
toowners of patents for different products effect allows the obtaining of a
comprising the same active substancas pharmaceutical form required for the
many supplementary certificates as therapeutic efficacy of a substance endowed
owners of patents for different products with therapeutic effects is not of a nature to
having applied for the protection invalidate this interpretatidf
supplementatio will be grantedf. The patent claims are important
Quality limits because the because they determine the subject matter
supplementary protection certificate doesand extent of the patent protection. The
not have a subject matter identical to that o€laims, in the case of medicinal products,
the patent, respectively of the patentedhould however refer sa well to the
product, but only to the essential parttherapeutic indications, inasmuch as the
thereof, being the active ingredientr o medicinal product does not tend to protect a
combination of active ingredients, as thesubstance in general, but its use as a
case may be. In the case of the combinationsedicine in the treatment or prevention of
of active ingredients, supplementarycertain affections. In that regard, the ECJ has
protection certificates may be obtained asuled that article 3 poirf) of the Regulation
well for an individual active ingredient, if (EC) no. 469/2009 concerning the
this complies with the basic conditionlbe supplementary protection certificate for
deemed an active ingredient. medicinal productsmust be interpreted as
The case law of the national courts, inprecluding the competent industrial property
agreement with the interpretations given tcoffice of a Member State from granting a
the provisions of the Regulation no.supplementary protection ceitiite where
469/2009 by the ECJ, has ruled that d&he active ingredients specified in the SPC
combination between an active ingredienapplication include active ingredients not
and a polymer, when thative ingredient is identified in the wording of the claims of the
already known, cannot substantiate the isstbasic patent relied on in support of that
of a supplementary protection certificate.applicatior®.
The specialized literature also affirms that a Where the claims in relation to one and
substance without its own therapeutic effectthe same pateénrefer to a single active
serving only to obtain a certainingredient but entail the grant of several
pharmaceutical form fo the medicinal marketing  authorisation, a single
product, cannot b e supplensentaryd certificate willabe grantee,
ingrediento, whi ¢ h ancits dotermge will notnbe limitet byvite
definition of the A pspedattywteither.onelf te alhrisations. e
that, associated with a substance having it&t the same timejf two patents have as

12 Frederic PollaudDulian, Propriete intellectuelle. La propriete industrielle, Paris, Ed. Economich, [2(823.

t hi
[

BBECJ, Case C 482/07, AHP ManufacturingBVvsBute voor de I ndustri*le Eigen:i

14 Bernard Remiche, Vincent Cassiers, Droit des patents d'invention et du-fanaiBruxelles, Larcier,
2010, p. 197.

15 Case @6/11, Daiichi Sankyo Company €omptroller General of Patents, Designs and Trade Marks, Order
of 25 November 2011.
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subject matter (different) processes forc o n ¢ | u d ilnntlat regard, it folldws
obtaining the same active product, only ondrom paragraph 25 above that the term
certificate may be obtained. cactive ingredienteée. f ol
Accordingly, the regulation concer applying Regulation no. 469/2009, relates to
ning the plant protection products definesubstances which produce a pharma
under article 1 t leodogical pirhnaunotogicap bro metabdlid o n
product s o as t he a ¢ tactioneof theirolrsét . a) mi ¢rat Ain the d
preparations containing one or more activdight of the wording and purpose of
substances, intended to protect plants againRegulation No0.469/2009, it must be held
all harmful organisms, influence the life that Article1(b) of that regulation does not
processes of plants, destroy undesirablp e r mi t an cactive ingr
plants, or prevent undesirable growth olcategorised as a carrier protein conjugated
plants The Regulation comprises definitionswith a polysaccharide antigen by means of
of the active substance, preparations, plarcovalent binding, unless it is established that
products, harmful organisms, which haveit produces a pharmacological, immu
allowed a more clear interpretation of thenological or metabolic action of its own.
regulation in these matters, however not In the case 210/13, Glaxosmithkline
entirely unambiguous. The definitions of theBiologicals SA and Glaxosmithkline
Amrduct 6, Abasi c pat BioldgioalsaNiederlassung deraSmithklime t h o s
under the regulation concerning theBeecham Phama GmbH & Co. KG c/
medicinal products. Comptroller General of Patents, Designs and
A more accurate definition of the termsTrade Marks, settled at 14 November 2013
of Aproducto and A ahymotivaeed drdergcorsidarimgntiherefore, u | d
facilitate, however, the establishment ofthat the answer to a question referred for a
those forms of active ingredientin a preliminary ruling by a British court may be
medicinal products that may be deemed talearly deducedrbm existing caséaw or
represent the product within the meaning oadmits of no reasonable doubt), the court
the regulation. concl ud artcle ti(h)at Regulation
The ECJ has had the occasion to rule(EC) No. 469/2009 of the European
in relation to several cases on the meaning (Parliament and of the Council of 6 May
Aactive ingredien® , and it i s2009 concerning the supplementary
the court haseferred in its solutions also to protection certificate for medicinalrpducts
considerations of appropriateness omust be interpreted as meaning thast as
instituting the certificate, and not only to thean adjuvant does not fall within the
legal rules and principles anditscaselaw. def i ni t i on of wvgtlincthei ve i n
Thus, in the case -631/13, Arne meaning of that provision, sbcombination
Forsgren c/ ¥st er rof two substances namely an activea mt
settled by the judgent of 15 January 2015, ingredient having therapeutic effects on its
the Court ruled under paragraph no. 51, thown, and an adjuvant which, while
s ame as i n ot helr is oenhancing those therapeutic effedtas no
appropriate, consequently, to refer to the therapeutic effect on its own, does not fall
fundamental objective of Regulation No. wi t hi n t he definition of

469/2009, which is to ensure sufficientacti ve i ngredientsé with
protection to encouragepharmaceutical that provisioro.
research, which plays a decisive role in the In the case €43/12, Actavis Group

continuing improvement in public health, PTC EHF and Actavis UK Ltd ¢/ Sanofi,
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settled by the judgment of 12 Decembec pr oduct é t hat is the
2013, the ECJ ruled thaiin circumstances application relates in fact to a different
such as those in the main proceedingsHPV-16 falling within the limits of the
where, on the basis of a patent protecting aiprotection conferred by the basic patent
innovative ative ingredient and a relied upon for the purposes of that
marketing authorisation for a medicinal application( € ) 0
product containing that ingredient as the In the case €93/12, Eli Lilly and
single active ingredient, the holder of that Company Ltd ¢/ Human Genome Sciences
patent has already obtained a Inc settled by the Judgment of 12 December
supplementary protection certificate for 2013, the ECJ ruled thaBArticle 3(a) of
that active ingredient entiting him to Regulation (EC) No 469/2009 must be
oppose the use of that active ingredientinterpreted as meaning that, in order for an
either alone or in combination with other active ingredient to be regarded as
active ingredients, Article 3(c) of Regulationc pr ot ect ed by a basic
(EC) No 469/2009nust be interpreted as the meaning of that provisiont is not
precluding that patent holder from necessary for the active ingredienb be
obtainingi on the basis of that same patent identified in the claims of the patent by a
but a subsequent marketing authorisation structural formula. Where the active
for a different medicinal product ingredient is covered by a functional
containing that active ingredient in formula in the claims of a patent issued by
conjunction with another active ingredient the European Patents Office, Article 3(a) of
which is not protected as such by the patenthat regulation does not, in principle,
I a second supplementary protectionpreclude the grant of a supplementary
certificate relatingto that combination of protection certificate for that active
active ingredients . ingredient, on condition that it is possible to
In the case €184/12, Georgetown reach the conclusion on the basis of those
University c¢/ Octrooicentrum Nederland, claims, interpreted inter alia in the light of
settled by the Judgment of 12 Decembethe description of the invention, as recdr
2013, t he ElCshouldhelnaed by Article 69 of the Convention on the Grant
in that regard that, where the holder of aof European Patents and the Protocol on the
patent obdins an SPC relating to an active interpretation of that provision, that the
ingredient on the basis of the MA for the firstclaims relate, implicitly but necessarily and
medicinal product placed on the marketspecifically, to the active ingredient in
comprising, among its active ingredients,question, which is a matter to determined
the active ingredient protected by the basiby the referring couti .

patent (é), such as, in t he mai n
proceedings, aiBPC relating to HPVL6 on
the basis of the MA for Gardasithe 9. Conditions for the grant of the

wording of Article 3(c) of Regulation supplementary protection certificate
No 469/2009 itself precludes that holder
from obtaining, on the basis of that same
patent, another SPC relating to the very
same HPM1 6 as a anthe lasisu
of a subsequent MA for another medicina
product which also contains HP16,

unless, in that other medicinal product, the

The application for the supplementary
protection certificate has to be submitted by
Eh? older of a basic patent or his successor
[n rights to theintellectual property office
of the country that has issued the first
marketing authorisation for the medi-
cinal product. The application for the grant

LESIJ NO. XN, VOL.1/2015



6 EI OAl 2/ «n 25

of a certificate has to comply with the certificate is requested, the competence to
requirements under art. 8 of the Regulatiogrant the  supplementary certificate
no. 469/2009. belonging to the intellectual property office
The cetificate application has to be where it operates, and which has geahthe
lodged within six months of the date onmarketing authorisation.
which the first market authorisation was The medicinal product patent and the
obtained for the respective product a:marketing authorisation are independent,
medicinal product. If the marketing that is, if any medicinal product may be
authorisation was obtained prior to the grarmarketed only if authorized for placement
of a basic patent, theertificate application on the market, the medicinal product does
has to be lodged within six month of the dat not necessarily hae be patented. However,
on which the patent was granted. in order for a supplementary protection
The supplementary protection certificate to be granted, it is required both a
certificate cannot be granted unless in thbasic patent and a valid marketing
State where the grant of the certificate i:authorisation for the medicinal product
applied for, and at the date of snission of containing the active ingredient or
the application for the grant of a certificate: combination of active ingredienin respect
(a)The product is protected by basic of which the supplementary certificate is
patent in force; applied for.
The patent has to be in force in the (c) The product has not already been
country where the marketing authorisatiorthe subject of a certificate;
for themedicinal product was obtainethe This condition connects the patent,
patent may be nationalsimilar to the authorisation and certificate. Only the
national one or a European patent. If thipatented product, in respect of which a
same basic patent protects several differe marketing authorisation for medicinal
Aproductso, it i s [product has been obtained, may benefit fiom | e ,
obtain several SCPs in relation to each ca single protection supplement. In other
those different products providddier alia, words, this condition is inferred from the
thateach ofthoser oduct s i s unicity of the certificate for the same active
such by t hat Ab as i product and holder of patent or patentsh e
meaning of article 3, point (a) of therelating tothe same product.
Regulation no. 469/2009 read in conjunctiol In the case of several holders of patents
with article 1, points (b) and (c) thereof, ancwhere the active ingredient is the same, each
is included in a medicinal product in respecone of them may obtain a supplementary
of which a narketing authorisation has beer protection certificate. In other words, the
obtained'® unicity of the product or combination of
(b) A valid authorisation to place the active products is relewh in connection
product on the market as a medicinal with the holder(s) of the patent(s). Where
product has been grantedin accordance several patent holders exist, each having a
with Directive 2001/83/CE or Directive marketing authorisation for his product with
2001/82/CE, as appropriate; the same active ingredient, each patent
This authorisation has to be gradtby holder is entitled to obtain a supplementary
the relevant authority in the country wherecertificate for the sae active ingredient and
the grant of the supplementary protectioisame product.

16 ECH, Judgment of2 December 2013, Actavis Group PTC and Actavis UK4G/12, paragraph 29.
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In the case of the combination of activeCommunity. However, theinterpretation
ingredients in respect of which a single basigiven by the specialization literature and the
patent exist, the solution to the problemicase | aw in in the sen
different. The ECJ has ruled that whera, o without doubt from the general context of
the basis of a basic patent and a marketinthe Regulation that for the purposes of
authorisation for a medicinal productexamining the preonditions under art. 3,
consisting of acombination of several point (d), the first authdsation to place the
active ingredients the patent holdehas product in the market is that obtained in the
already obtained a supplementary r especti ve Member St ate
protection certificate for that This condition has to be examined
combination of active ingredients solely where multiple authorisations to place
protected by that patent within the meaninghe product (active ingredient) in the market
of Article 3(a) of Regulation (EC) No exist, no issue arising in the casbere a
469/2009, Article 3(c) of that regulation single authorisation exists. The case where
must be interpreted as not precluding the the holder of rights over the patent has
proprietor from also obtaining a obtained multiple authorisations for the
supplementary protection certificate for same product also does not raise any special
one of those active ingredients which, issues, the first one within the meaning of
individually, is also protected as such by art. 3(d) of the Regulation 46929 being
that patent holder?’. the first one in the chronological order of

The ECJ has also ruled thahere a their granting. Where the authorisation(s) to
basic patent includes a claim to a producplace a product on the market as medicinal
comprising an active ingredient which  product is required, obtained or held by one
constitutes the sole subjemiatter of the of the same person, things are simple. No
invention, for which the holder of that patentspecial issues can arisewell where several
has already obtained a supplementary holders of patents for medicinal products
protection certificate, as well as a with the same active ingredient obtain each
subsequent claim to a product comprising authorisations for placement on the market
combination of that active ingredient andof the medicinal product: in respect of each
another substanceyticle 3, points (a) and one of them entitled to obtain a
(c) of the Regulation (EC) no. 469/2009supplementary certificatehe first authe
precludes the holder from obtaining a secondsation will be taken into consideration.
supplementary protection certificate for that However, what happens where an
combinatior®. authorisation for a medicinal product for

(d) The authorisation referred to in  veterinary use is obtained, and thereafter an
point (b) is the first authorisation to place authorisation for a medicinal product for
the product on the market as a medicinal human use, both medicinal productvihg
product. the same active ingredient, and consequently

The Regulation no. 469/2009 does nosupplementary protection certificates are
specify whether the first authorisation torequested for both of them?
place the product in the market is that from Asked to rule on the questiofi:l s t he
the Member State or that from thegrant of a supplementary protection

17 ECJ, Judgment ot2 December 2013 in the case484/12, Georgetown Univetgic/ Octrooicentrum
Nederland.

18 ECJ, Judgment af2 March 2015 in the case-%77/13, Actavis Group PTC EHF and Actavis UK Ltd c/
Boehringer Ingelheim Pharma GmbH & Co. KG.
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certificate in a Member State of theexistence of an earlier marketing
Community on the basis of a medicinalauthorisation obtained for a veterinary
product of human use authorized in thaimedicinal product does not preclude the
Member State precluded by a marketinggrant of a supplementary protection
authorisation for that product as a veterinary certificate for a different application of the
medicinal product granted in another same product for which a marketing
Member State oftteo mmu ni t y ( €authorisation has beenranted, provided

sole determining factor the date on which thethat the application is within the limits of the

product was authorized in the Community ajprotection conferred by the basic patent

a medicinal pr odubhet relied upon for the purposes of the

ECJ ruled that, 0h aapplicationforthe supplementary protectienc t t h
the term c¢product e certificated®i n the regulation
refers to ap active ingredient in the The issue of the first authorisation is

medicinal product, and a certificate may beémportant for the third parties willing to

granted for the product under themanufacture generic medicinal products,
authorisation corresponding to a medicinaivhich are interested in the expiry of the
product, irrespective of its human or animalprotection term, computed as regards the

use (¢é&), it f ol | o wscertifi¢aie frantthe date ¢f the firstimarleetingl e c i s |
factor for the gant of the certificate is not the authorisation. The specialized literature has
intended use of the medicinal products, ancstated h at |, At he status 0

second, that the purpose of the protectioauthorisation of placement on the market
conferred by the certificate relates to any uswithin the Community is necessarily related
of the product as a medicinal product withouto the product, and cannot be interpreted as
any distinction between use of the prodas being related to the applicant, since in the case
a medicinal product for human use and as af several authorisations for the same product
veterinary medicinalongryodwmet odsd.h®®eslkdoweawne ib,e
in these circumstances the Court ruled the Mention: In accordance with art. 10(5)
AThe grant of a supplementary protectioiof the Regulation no. 469/2009, thember
certificate in a Member State of theStates may provide for that a certificate may
Community on the basis of a medicinabe granted by the authority referred to in
product for human use authorised in thaarticle 9, paragraph (1) without examining th
Member State is precluded by arconditions laid down in article 3, points (c)
authorisation to place the product on thdand (d) of the Regulation. Romania has not
market as a veterinary medicinal producformulated such a reserve, therefore the
granted in another Member State of thicompliance with the conditions has to be
Community( é . ) . verified as a whole.

However, recently the ECJ has refined
its positon, ruling that,AArticles3 and 4 of
theRegul ati on (ECphetmo. 469/ 2009 (é)
be interpreted as meaning that, in a case such
as that in the main proceedings, the mere

19 ECJ, Judgment of 19 July 2012 in the cas&30/11, Neurim Pharmaceuticals (1991) Ltd ¢/ Comptroller
General of Patents. Subject matter: Medicinal products for human use. Supplementary protection certificate.
Regulation (EC) no. 469/2009. Article 3. Catiatis for obtaining a supplementary protection certificate. Medicinal
product having obtained a valid marketing authorization. First authorization. Product subsequently authorized as a
veterinary medicinal product and a human medicinal product.
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10. Rights conferred by the authority that has granted the certificate may
supplementary protection certificae decide on the lapse of the certificate either of
its own motion or at the request of a third party.

In accordance with art. 5 of the In pursuance of article 15 of the
Regulation no. 469/2009, the supplementai Regulation, (1) th certificate shall be invalid

protection certificate confers the same rights¢..
conferred by the basic patent, and is subject I
the same limitations and the same obligation
however such epanddnlgtot
the product covered by the authorisation t
place the corresponding medicinal product o
the market and for any use of the product as
medicinal product that has been authorize
before the expiry of the certificdte

With reference to the wdation of the
certificate, art. 13 of the Regulation provide:
for that:

() The certificate shall take effect at the
end of the lawful term of the basic patent for :
period equal to the period which elapse
between the date on which the application fc
a basic patent was lodged and the date of tt
first authorisation to place the product on th
market in the Community, reduced by a perio
of five years

(2) Notwithstanding paragraph 1, the
duration of the certificate may not exceed five
years from the datn which it takes effect.

(3) The periods laid down in paragraphs

(@ It was granted contrary to the
provisions of Article 3f the Regulation;

(b) The basic patent has lapsed before its
lawful term expires

(c) The basic patent is revoked or limited
to the extent that the product fohish the
certificate was granted would no longer be
protected by the claims of the basic patent or,
after the basic patent has expired, grounds for
revocation exist which would have justified
such revocation or limitation

Any person (who has an intereste
believe) may submit an application or bring an
action for a declaration of invalidity of the
certificate before the body responsible under
national law for the revocation of the
corresponding basic patent. In the case of
Romania, only the courts are cpetent to
declare the invalidity of a certificate.

Article 16 of the Regulation no.
469/2009 regulates the revocation of a
certificate extension, possible only in the case

1 and 2 shall be extended by six months in ﬂof medicinal products for paediatric use. The

case where Atrticle 36 of Regulation (EC) N(Regula_tion no. 469/ 2999 provides_ fbet the
1901/2006 regarding the extension th‘exten5|on of the certificate duration may be

supplementary protection certificate forrevo!@d if it was granted cont.rary to the
medicinal productdor paediatric applies. In provisions of ar’m:lg 36 of Regulat|o_n (EE) no.
that case, this period may be extended On1901/2006 regarding the extension of the
once ' supplementary protection certificate for

As regard the expiry of the supple medicinal products for paedigtruse. Any

mentary protection certificate, except for thePErSon - may ¢ ‘?’me't aAn i appllctat:;Jn fokr) d
cases applicable to patents as well (elapse r ? v (I) CI a f' 0 tE 0 i fe th ody
period of validity, holder's renunciation, faitu national law for ine revocation 0 €

to pay the relevant taxes), this becomes inval© °fr r €spon di ng basic pa
also where and as long as the product cover revocation can only be declared by the body

by the certificate is no longer authorized to b‘thf"1t has granted the Ce”'f"??te’ iidovs that
placed on the market pursuant to th1th's is the relevant authority to order the

withdrawal of the corresponding marketingrevo‘.:""t'o.n upon request. However, this
authorisation(s), in accordanwiith Directive Sclution is valid in our jurisdiction  solely
2001/83/CE or Directive2001/82/CE. The
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where the act whose revocation is requested  The limitations regarding the rights of
has not entered the civil circulation. the certificate holders refer mainly to the
In accordance with art. 31 of tiRatent exceptions laid down in article 33 of the
Law no. 64/1991 as republished, the protectiomvention Law of Romania, possible in the
coverage is determined by the content of thease of medicinal products, as follows:

claims, which is interpreted on the basis of the - The right to exclusive private and
relevant description and drawings. non-commecial use (art. 33, point c);
Throughout the validity thereof its - Use for experimental, solely non

holder enjoys the exclusive monopolf commercial purposes of the subject matter of
exploitation on the territory of Romania of thethe patented invention, that is, in respect of
product and/or the process making the subjeethich a supplementary protection certificate
matter of the certificate, that is, thehas been obtained (art. 33, point e).
manufacture, use, offering for sale, sale oHowever, the facshould be noticed that in
import for the purposes of using, offering forthe case of medicinal products the use for
sale or selling such prodtiin its pure form or experimental purposes of commercial nature
processed as a medicinal product. is allowed, since the Directive 2001/83/EC
Any deeds committed in breach of theon the Community code relating to
provisions of art. 31 of the Law no. 64/1991medicinal products for human use provides
as republished shall be deemed countefor under art. 10, paragph (6) that,
feiting. In respect of any losses caused to himiConducting the necessary studies and
the holder is entitted to daages in trials with a view to the application of
accordance with the general law, and maparagraphs 1, 2, 3 and 4 and the eon
request the courts to order the confiscation osequential practical requirements shall not
as the case may be, destruction of thee regarded as contrary to patent rights or
counterfeited products. The same sanctioto supplementary protectiorertificates for
may be imposed as well in respect of thenedicinal products. The aforementioned
materials or equipment that haveredily paragraphs refer to the studies and autho
served to the commission of therisations regarding generic medicinal
counterfeiting deeds. Not only the certificateproducts, however thesdearly are aimed
holder but also the beneficiary of a license ist marketing these medicinal products
entitled to relief, in accordance with the Of course, the class of limitation of
general law. rights within the meaning of art. 5 of the
However, the fact has to be taken intaregulation may also include the existence of
consideration that albethe certificate is a certain licenses, which if validly executed in
protection title granted on the basis of aespect of the patent may extent over the
patent, these two represent differentertificate, inasmuch as that is stipulated in
protection titles, and distinct from intellec the agreement. The compulsoigeinses (art.
tual property, therefore the rights pertainingd3-45 of the Law no. 64/1991) also apply to
to the payment of damages or thehe protection certificates. However, it has to
confiscation measure grant@drelation to be noticed that the time limits provided for
an action brought forward by a patent holdeby the law in respect of the patents cannot
cannot be automatically extended to theapply to the supplementary protection
supplementary certificate. In other words, aertificates, the cadaw having not ruled on
distinct action has to be brought forward inthe issue of the interpretation of the cases of
court in respect of each of these two titles. non-application or insufficient application of
the invention.
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THE NOTORIOUS, REPUTED AND FAMOUS
TRADEMARKS

AndreeaL | VI DARI U

Abstract

The owner of a trademark that has a reputation in Romania or in the European Union may

requesto court to forbid the infringer from using, without its consent, a sign identical or similar to its

trademark, but for products or services different from those which are sold or provided under said

trademark. According to Law no. 84/1998, the notoriouslitknown) trademark is the trademark

which does not necessarily have to be registered under the Trademark law protection. The Romanian

doctrine sustains that famous trademarks do exist.
In this paper, we shall attempt to find (if it really does exist)dhference between notorious

(well-known), reputed and famous trademarks, the criteria by means of which these trademarks shall
be distinguished and the evidence by means of which the notoriety, reputation or fame of a trademark
may be argued. We shalka present the legal regime and our analysis will be based on the Trademark

law, doctrine and caskw studies.

Keywords: notorious (welknown) trademarks, reputed trademarks, famous trademarks,
likelihood of confusion, likelihood of association.

they enjoy and what are their means of
. protection?
1. Introduction Hugo Boss, Versace, Kalvin Klein,
The Romanian literature speaks ofKnorr, Lavazza are unregistered trademarks
notorious trademarks, reputed trademarkdp Romania, which the Romanian law
famous trademarks (or of the highest protects. Are they notorious trademarks,
reputé), as categories of distinctive signs ofreputed trademarks or famous traders@rk
commerce benefiting from different legal What is their legal regime and how can they
regimes. Different and somehow prefe be protected against usurpers?
rential, given the fact that, in order to benefit These are the questions we aim to
from legal protection, distinctive trademarksanswer further below.
must usually b recorded, and thus must pass
through the OSIM $tate Office for
Inventions and Trademarkélter. 2. Are there really famous and
But do these types of trademarks reallyeputed trademarks?
exist or are they just a creation of doctrine? ;
How could they be defined and what According to Law no. 84/1998

. . . hereinafter referred to as the Trademark
differentiates them? What is thegal status (

Law), the notorious trademark is the

"PhD Candi at e, Faculty of Law, ANi colae Titulescubo
Association (email: andreea_livadariu@yahoo.chpm

Uni ve

Viorel Ro H, Matei,Dv iag o Op Boga mwu , Dreptul proprietbtWwii

industriale. Mt r c i | (Buchaiest: AlnBedk, @@03),i10012e geogr afice
2Yolanda EminesctRe gi mu |l j ur i(Blicharestalumimatax,cl996)oH.
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widely known trademark in Romania, by theessential part of the trademark constitutes a
audience segment targeted by the producteproduction of any such notorious
or services to which it applies, without thetrademark or when an imitation may be
need for the trademark registration or use inconfused with it
Romania in order to be opposéatt. 3 letter Concerning thereputed trademark,
d)). The law also reminds the natmrs the Trademark Law neither defines it nor
trademarks when listing and definitge mentions it in any way, but it does speak of
previous trademarkas therademarks that, the registered trademarks reputation, namely
at the date of filing the application forof tr ademar ks whiomh, fi lod
registration or, where appropriate, at thefit he Communi ty trademar
date of the claimed priority, are notoriousint he fprevi ous trademar k
Romania in the meaning of art. ilof the para. (3) and (4) letter a), art. 36 para. (2)
Paris Convention for the Protection of letter c), art. 90 para. (2) letter c)). The
Industrial Property(art.6, para. (2) letter f), published literature however, defined
and also when listing the criteria accordingeputed trademark as beingethtrddemark
to which the notoriety of a trademark isknown by a significant part of the audience
examined (art.24 para. (1)). targeted by the products and services for

The Regulation for implementing the which the trademark is registered
Trademak Law provides rules for according to the same a
determining and proving the notoriety inart.p a r t of t he audi ence t
19, these being the sole provisions from thisomething more than insignificantutbless
legal act that address the notorious han a fAwidely known ¢t
trademarks. the notorious trademark.

However, the Paris Convention admits Not only isthe famous trademarknot
the existence and the need to providelefined, but it is not even mentioned in any
protection fornotorious trademarks, underway by either the Law or the Paris
art. 6bis which provides that th&U Convention. It is, however, accepted by the
countries undertake, either ex officio if theirdoctrine, accordingotthe French model, as
legislation allows it or at the request of thet h e t r &rbwnrbymokt offihe general
interested party, to refuse or cancel thepublic, not only in France, but abroad as
registration and to forbid the use of awell and which acquired autonomous value,
manufacturertrademark or a commercial independent of the product or service which
trademark that constitutes a reproductioni t usuall4y designateso
imitation or translation, capable of creating It was also said that the famous
confusion, of a trademark that the trademark (or of the highest repute) would
competent authority, from the country of be the one that gained world fame and this
registration or use, will rule that said feature would justify the need to be
trademark is notoriouslyknown as the protected, including when an identical or
trademark of a person entitled to benefit similar sign would be registered for different
from this Convention and as being used for products or services.
identical or similar products The same In our opinion, neitherthe reputed
procedure shall be followed when thetrademark nor the famous trademark have

5Viorel RoH, ®att a&vi a DS @mipredjadlBw gdan,

“A.Bertrandlapr opri ®t ® intellectuell e. L i v,(Paris:IDélmas,M395)q u e s
apud. Viorel RoMgt &ic,t alri aop.ad@tigl0Beqdcan ,

® Yolanda Eminescop. cit, 84.
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any independent existence; therefore weeputation of the previous trademaykrom
cannot classify the trademarks (dependinthe subsequent trademark use.
on the degree of distinctiveness) in In relation to the provisions mentioned
notorious, reputed and famous trademarks.above, it should be taken into consideration
We shall present below the argumentshat, according to art. 6 para. (2) letter f),
regading the inexistence of the reputedearlier trademarks are trademarks that,
trademark as a staradone trademark. the date of submitting the application for
Rigorously analysing the provisions of registration or, where appropriate, on the
art. 6 para. (3) and (4) and art. 36 para. (2Jate of the claimed priority, are notorious in
letter c), we shall notice thétte Romanian  Romania, in the meaning of art. 6bis of the
Trademark Law neither establishes, nor Paris Convention.
protects thefir eput ed tr ade malsdk art, 36 bfuhe Trademark Law,
establishes and protects theeputationof governing the countéiting action, entitles
the registered trademark whether it is the trademark owner to ask the competent
notorious or not, as an attribute, a quality, a court to prohibit third parties from using, in
feature gained through usage andheir commercial activities, without its
recognition by the audience targeted by theonsent, a sign that is identical or similar to
products and servicesthe trademark the trademark, for products or services
designates and which distinguishes it frondifferent from those for which the trademark
other trademarks. is registered, when the latteas acquireda
The law claims that a trademark isreputationin Romania and if the unlawful
refused upon registration or, if registered, isisage of the sign were detrimental to the
liable to be cancelled if it is identical or distinctive character of the trademark or
similar toa previous Community trademark detrimental to its reputatiorfpara. (2) letter
(art. 6 @ra. (3)) or tea previous trademark c)).
registered in Romaniéart. 6 para. (4)) and In conjunction with the legal texts
if it is intended for products or servicesmentioned, we may conclude that the
which are not similar to those for which theTrademark Law provides protection for the
previous mark was registered, when theeputation of a trademark, whether it is a
previous Community trademark/previousnotorious trademark in Romania, a
trademarkregistered in Romania enjoys aCommunity trademark, a registered
reputation in the European Union/intrademark in Romania or a different

Romania and if: previous trademark, among those provided
- in_the case of the previous for by art. 6 para. (2) of the Law.
Community trademarkan unfair advan- The Law does not prote

tage were obtained from thedistinctive t r ademar ko as a trademar |
characteror the reputationof the Commu-  notorious trademark, but recognizes and
nity trademark, from the subsequent protects the reputationf dhe trademarks,
trademark use. when appropriate, includintpe reputation

- inthe case of the previous trademarlof notorious trademarks! (and this fact
registered in Romanian unfair advantage results from art. 6 para. (4) letter a), in
were obtained from the distinctive relation to art. 6 para. (2) letter f)).
characteror the reputationof the previous Regarding famous trademarks, this
trademark orif the use weredetrimental for  cannot exist as a trademark differdrom
the distinctive character or for the the reputed trademark, as it is not legally

regulated under national or conventional law
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(namely by the Paris Convention for the 3. The legal regime of the notorious
protection of industrial property and by thetrademark.

TRIPS Agreement). In essence, the notorious trademark is

. StﬁconQIy, f_gxm a si_;mtantm ?O'm Ofa trademark with a distinctive power,
VIEw, there IS no liérence between famous superior to other regtered or unregistered

and notorious; on the contrary, the WO, ademarks. This is due to the fact that the

adjectives are Synonyms. according o th'Ta‘lotorious trademark is the trademark widely
Explanatory Dictionary of the Romanlanknown in Romania, by the audience

Lang u afgm)uso nme aenc\mvged, . targeted by the products and/or services to
famed, lllustrlous w h ieputedo fi ( M \Bhlch it is applied/ which it designates.
repdu t € qf}amoua,efamed;, remmed, For that matter, thpublished literature
glorious, illustrious admits that the notoriety is a way of

. Thirdly, bqt perhaps. the mos; cquiring the exclusive right of a trademark,
important part, since the jurisprudence di n relation with the
not feel the need to recognize a thir

category of trademarks, alongside the
notorious trademark and the repute
trademark, we may admit that only alde

need may boost the recognition anJ Concerning its provisions, the Law
protection of the famous trademagiey se rants unlimited protection to the notorious

In conclusion, for the reasons set ou ademark. agvena holder of anunused
abov_e, the famous tr.ademark _is a doctrin ademark, on the Romanian terriTrv
creatiors, Whose e?<|stence, if accepted,may subject to nationabarts an action for
would be ineffective because such %nnulment or an infringement action against
category_ .Of. rtadem_arks would not find the person who takes over its trademark or
applicability in practice. may oppose the registration of such

Therefore, our opinion remain that trademark to the State Office of Inventions

:hedre arek no ng{togous, &epufﬁ or df.gmouEnd Trademarks. However, notoriety must
rademarks as trademarks with a dittereng, proved according to the iteria and

. ; Tnethods set out by the Trademark Law and

exist, af_ the?/ ?re re_cr?]gnlzed by natlcam:it jts Implementing Regulation, namely: the

conventional law. ere are no reputeq .. ins trademark.  degree 0{
n

trademarks, but the glRtiededsP fhitiaf %r Ghilrédf B

exg’: b?ndt tti;]e thmamin Law make omania; the notorious trademark duration
availablé, 1o the trademarks OwWners, meang,y o ient of use in Romania in relation to

of protection for these trademarks. There arg o poducts and services for which a

no stanealone famous trademarks; thet ademark is sought to _be regis ered (if the

concep o fn f amous trafemady d%mark%ﬂsgdqn R malWa%; the

admit its existence, It is at most & synonym, i, iqys trademark duration and extent of

for the notorious trademark. advertising in Romania: the notorious
trademark geographical area of use in
Romania (only fi the trademark is used in

ffects as its registration: the trademark
wner is proteted in terms of the use and
egistration of <said

& Andre Bertrand, G.H. Bodenhausen and Yves Saahare among foreign authors that admit the existence of
the famous trademark.
Viorel RoH, ®atta&vi a DS @mipredlddBw gdan,
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our country); the degree of knowledge of theegistration or use shall consider to be
notorious trademark on the Romaniamotoriously known as already being the
market, of the targeted audience segmentradenark of a person entitled to benefit
existence of identical or similar trademarksfrom this Convention and as being used for
for similar or identical products or services,i dent i c al or ,dhemanlear pr
belonging to smeone other than the personbeing true where the essential part of a
who pretends that its trademark is notorious r ademar k constitutes fa
(art. 24 para. (1) from the Law). notoriously known trademark or an imitation

The trademark notoriety must bethatmaype conf useartd6bwi th ito
proved by its owner, by any evidence, as Given the context, it should be noted
flflactso may be pr es e thateahe Rgnaman trandafion pfathe &Paris ( 6 )
the  Trademark Law Implementing Convention (under Decree no.1177/1968) is
Regulation) such as those concerning thslightly unfortunate and likely to lead to
marketing/sale of products or servicesundefic onf usi ons o, given that
the known notorious trademark, the impork n o wn ofi neorid oi r e men't conn.i
or export of the products on which theEnglish and French were translated into
notorious trademark is applied, theRomani an as finotoriously
advertising of products and servicesder the correct translation would have been
notorious trademark known in Romania. finot ori ouso.

However, in order to establish that a According to art. 16 item 3 of the
trademark is notorious, it should be well TRIPS Agreement, with respect to art. 6bis
known, on Romanian territory, by theof the Paris Covention, the notorious
Romanian audience segment towardsrademark shall also be protected against
targeted by the products and services foidentical or similar signs which will be
which the trademaris used (art. 19 para. (1) registered for products or services different
of the Trademark Law Implementingf r om t hose deesgisteredt ed b
Regulation). The quoted legal text providegrademarko . The published
for two sine qua norconditionsruling the granted, to the quotedxie an interpretation
trademark notoriety, conditions that have asccording to which the protection imposed
reference elements the Romanian territorpn notorious trademarks by means of art.
and the Romanian awice segment 6bis of the Paris Convention is also extended
targeted by products or services. Accordindgo the products or services that are different
to the law, the good or less good knowledgérom those sold under the notorious
of the trademark is examined in relation tatrademark, conditionabn theprejudice of
these elements. the trademark owner interests as well as

The notorious trademarks arethe registration of the notorious
recognized by both the Paris Convention (afademark: TRIPS expands the protection
revised in Hague in 1925) and the TRIPSarea for the notorious trademark, including
Agreement. The Paris Convention enforceproducts and services that are not identical
the Paris Union members (among whichor si mi | ar (péojectiontslaive v er ,
Romania as well) to refuse, ex officio orbe extended only for registered notorious
upon request, the regiation or to trademarks, and not for unregistered
prohibition on using a trademark whichnotorious trademarks as well. However,
constitutes a reproduction, imitation orTRIPS does not intend to amend the Paris
translation of a trademark whiclit h e
competent authority of the country of
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Convention and dispose of the registratiorfrom those for which e trademark was

of notorious tr &de maegikesed constitads hn attemumtions af (and
not a derogation from) the effects of the
trademark specialty rulé.

4. Civil law means for protecting the By comparison to the provisions of the
notorious trademark Trademark Law analysed above and in
relation to the fact that both a registered
trademark and a notorious trademark

either under the administrative proceeding, b registered or not) may gain a reputation, we

introducing opposition proceedings (under elieve that the owner of a trademark with a
art. 19 in conjunction with ar6 and with reputation may bring, if necessary, an action

reference to art. 24 of the Law), or duringlfor the acknowledgement of the trademark

legal proceedings, the notorious trademarkepmatlon' . .

right owner ha,ving available, where _ . At the same time, we believe trtie

appropriate, the action of infri,ngement eX|sten_ce or inexistence of_th_e tradem_ark

annulment 6r unfair competition (as regulate’ eputation shal_l be proved within the action

in art. 36 of the Law) or the reputation a_mcknowledgment,_ taking
: . : into account the criteria for examining the
If the action of annulment seeks the

annulment of a registered trademark WhiCrgotoriety, as defined and provided for in art.
) . . 4 para. (1) of the Law and a9 of the
conflicts with the notorious trademark, theR :
. L egulation.
action of infringement tends to force the
usurpers to stop using signs meant to cause
damage to the notorious trademark right
owner and to @y compensation for damages
caused. Neither the provisions of Law no.
The action of infringement may also be84/1998 on trademarks and geographical
used by the notorious trademark right ownemdications, nor the Paris Convention, nor
for defending the reputation of its trademarkthe TRIPS Agreement do not allow us to
According to art. 36 para. (2) letter c¢), classify the trademarks based on their degree
when a sign identical or similar to aof distinctivenss, in notorious trademarks,
trademarkis used for products or servicesfamous trademarks and reputed trademarks.
different from those for which the notorious As stated from the interpretation of the legal
trademark is registered, its owner may bringrovisions, if the recognition and existence
an action of infringement, if the unlawful useof the notorious trademark is certain, the
of the sign is meant to cause damage to thather two categories do not exist.
trademark reputation. The action is also In reality, theLaw, by recognizing the
brought against a notorious trademarkreputation of a trademark, does not protect
owner, under the condition that saidt he concept of ireput ed
trademark had been registered. trademark reputation itself, reputation that
The published literature states that thenay coexist with a notorious trademark,
extension of trademark protection (notoriougegistered or unregistered, and also with a
or not) on products and services differentegistered trdemark, according to commen

As with other trademarks, notorious
trademarks may be protected by owner

5. Conclusions

8Vior el RoH, Octavia SpadprciadBu Mat ei, DragoH Bogdan,
°J®r ! meDIPaists ad e |dastrigle(Rapsr LIGDtI®0MO)N17F. he rul e Aattenuatio
only for the trademark reputation protection.

LESIJ NO. XN, VOL.1/2015



1T AOAAA ,)B6A$! 2)5 37

law. However, what must be remembered isnd of indicating their origin? May we
the fact that, in order to have its reputatiorclaim, concerning such a trademark, that it
protected, the notorious trademark must béacks distinctiveness? In essence, could a
registered. trademark without reputation be cafled?
However, an interesting problem is theWhat is the boundary between the reputation
fact that any person that registers and distinctiveness required both at the time
trademak wishes for the sign thus registeredof submitting the application for the
to gain reputation among the audienceegistration and for its survival in the
segment targeted by the products or servicessmmerce? The answers to these questions,
it designates. which are interesting, exciting and thvi
However, if it does not gain reputatio  practical applicability, shall represent the
does the trademark still perform its functionsubject of future endeavours.
of differentiating the products and services
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PUBLIC DOMAIN PROTEC TION. USES AND REUSES
OF PUBLIC DOMAIN WOR KS

Monica Adriaha LUPARQCU

Abstract

This study tries to highlight the necessity of an awareness of the right of access to the public
domain, particularly using the example of works whose protection period has exgined|las the
ones which the law considers to be excluded from protection. Such works are used not only by large
libraries from around the world, but also by rights holders, via different means of use, including
incorporations into original works or adapians. However, the reuse that follows these uses often
only remains at the | evel of concept, as the no
is not substantiated, nor is the notion of the correct or legal use of such works.

Keywords: copyright, public domain, exceptions and limitations, innovation, right of access,
technological means of protection, TPM, protection system, access to culture, copy carttesliame,
Circumvention of TPMs

transformation,  adaptation,  rermy,
incorporations of any kind, but none of these
1. Public damain protection? forms should lead to a way of appropriation
Imentionedasec al | ed fopr oftthe gu{)lifz (cj)omain worfk, damaging other
i . . ; PT Qder§ &r'in' e Hétrim@nt of other types of
the public domain and it might seem

inappropriate that | talk about the protectionu.S €s. .I tos t rue that a
of a sector that includes works that are mean .'th. patrimonial and moral righ that are
to be used freely, meaning unprotectable istinct from the ones held by the original
whose main chara&:teristisihat they can be Work._ But all of these new rights can t_)e

; : exercised only as far as the new contribution
used in any way without the consent of th

author/oroprietor. and without pavment ofS concerned, this original component being
any feep P ' pay different from the one which belongs to
But the free use must not be confusetﬁJUbIIC domain.

. i ; . Becausetherwon 6t al ways be
with the right of ov_vnersh|p. Large .defmeddemar ation between the two t)éoes of
t he publ i c domai n f

L . . ?/vgrks, rFathBr Hetwleh theppubﬁc d&mair?
sanctuary for individuacreative expression,

a sanctuary conferring affirmative rotectionWork and the added value of the new
y 9 P contribution, there are cases in which the

against forces of private appropriation thabroprietors of the new work have tried to
threatened such expressidn."

Public domain works can be used inexercise their exclusive exptation rights
over the work as a \?/hole, includin over the

any way, ltos true, pub(fica maih L(j:ompo%ént, 13rBi ding a?]yr m o

PhD Candidat e, Facul ty of Law, 0 Ni c o |-maag: Titul
monica.lupascu@cyberlaw.ro).
1 David Lange, Reimagining the Public DomaB6 Law and Contemporary Problemd/inter 2003, p.
463-484.
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form of usage. These uses are completelyworks that these institutions present to the
inappropriate and disadvantageous fopublic digitally belong to the public domain

society, because it can be deprived of mo st wor kso protection
exercising the right of access to thebpic  expired), the access to these is marked by
domain work. copyright references that belong to said

Mostly, everything starts from a libraries and museumsince the work in
mi sperception of w hgastionals nét pratdcted by coplyaghtathen
wor ko means. The ma jordyrright yhat cduld poe oginee is tovei n k s
t hat itds an ab andophotodraphita teprodicioh., Butv ipleoto , i n
fact, 1 tds a mat er i a@daphit heprodudiient ofnpylidic tHomaire v e r y
meaning a material upon which \a# have materials cannot be protected, as they lack
rights and the protection that is mentioned irthe main qualityi originality. This was
the title refers exactly to this aspect, namelyrgued in a case discussed before U.S.
the protection of the rights that every persormourts, but could easily be argued before any
holds over public domain materials, rightsother court (including the European ones),
that need to be protected in the same walyecause a digital copy is just a form of
that regular works are protected by reproduction; if the original belongs to the
copyright. public domain the copy has to betpto it as

The most discussed case of privatavell. These things seem clear and simple,
appropriation is that of Disney Enterprisesput the copyright references of libraries and
Inc., a producer who, following the museums are mentioned to the damage of
exhaustion of the exploitation rights in itsthe public, which perceives the access to
19386s adaptati on, theseworksas deing eestriced.r i e s of
trademark registrations oésgeral character Libraries and museums have gone from
names such as @ Sno wcopiiyht trefetences hta publiblye dommue
belonging to its film adaptation, belonged tonicate the works by submitting to open
a story that was part of the public domail i censes, such as creati:
(ASnow -V ipdrteobthe Brothers the access to this licensing system allowed
Grimm anthology). Actually, the f¢ sol ely to authors/ owner s’
placement of a determined and lingitén  National Library of Spain, which uses ope
time form of protection is being attempted,licensing (licensing systems that should not
with an infinite one (through mark renewals)be confused with copyright), in order to
and maybe the perseverance of defendingpmmunicate works that belong to the public
intellectual property rights as efficienty asd omai n. |t 6s what <can be
possible would be admirable, if this form oflimit the use of works that should be available
protection w o uehtsl thétt to aoyone.e r el em
belong to public domain and that should
remain in this sphere of free use.

Another example is that of the works 2. What is public domain and what
management done by libraries ands the importance of the right of access?

equuoncy o efors o dgize works owned T epOrtissued by WIPO in 2010 on
the protection of traditional knowledge and

by museums and publilibraries. Although

2 Ignasi Labastida i Juan, The Digital Closing Of The Public Domain, http://blogs.ccch.org/lab/en/asticle_el
tancamentigital-deldomini-public/ - Long live the public domain.
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traditional cultural expressions of folkldre WIPO identifies three categories in the
has held that the psphdre of pudlio doaaim (i) fivarks rwhoises t s
intangible materials thatra not subject to protection term has expired, (ii) works that
exclusive IP rights and which are, thereforedo not meet the legal conditions to be
freely available to be used or exploited byprotected by copyright and (iiilhvalidated
any person. o materials (if we consider the US legislation
The definition does not transpose arom before 1978, for example, these would
normative text; the sphere of what publicbe works that have not been registered or
domain involves being rather inferred/those that, after their registration, have never
understood in retion to what a work that been renewed).
benefit or could benefit from copyright Freedom of use, the first of the
protection means. Perceived more as aharacteristics #t are presented as a
symbol of nomnproperty (the opposite of common denominator of all the aforemen
property), the public domain seems totioned categories, actually represents an
contradict protection itself, although thereeffect of the lack of any intellectual property
are plenty of opinions who ang that, on the rights. The work, although it can belong to a
contrary, innovation, in its essence, dependsertain author, will be available for use, in
on the existence of a rich/vast publicprinciple, wihout restrictions, without the
domain. need of any payments or requesting said
We support this opinion, adding thataut hor 6s permi ssi on.
the position according to which the act ofcharacteristic of all the works belonging to
creation itself is the result, not only of thethe public domain is accessibility, a
individual effort, lut of the multitude of characteristic that, moreover, emphasizes
resources made available throughout théhe freedom of use bauase a free work that
years, needs to be affirmed. Among these, @annot be accessed, is in fact a work that
substantial part is represented by the publicarries restrictions, one being unable to refer
domain materials, a range of works whoseo these as public domain works.
protection rights have expired, for example, Concretely, freedom of use and
or which do not dlfill the conditions to be accessibility are not just features derived from
protected by copyright, any one of themthe definition of publicdomain, since they
being available to be taken and used for thenark the existence of certain rights that
development of future works. One couldsayaut omati cal | vy arise i
that the creative act itself can be dependenitimony. Accessibility is only one aspect of
on the existence of a public domain that the¢he right of access, while the characteristic of
author ca access and that should contain deing free cannot be accepted in the lack of a
wide enough variety of quality works. right of usagevithout restrictions, all of these
The aforementioned WIPO reportgenerating, independently, as well as
clarifies the types of works that can belongcorroborated, the need for symmetric
to the public domain; this nuancing isexploitation.
important because each type comes with  This is the context in which we can talk
specific abusive forms of user with in detail about the existence of a right of
specific limitation forms of subsequentaccess that can be exercised by any person,
access. regarding any public domain work and
without which the public domain itself is

3 World Intellectual Property Organization Draft report of Sixteen Session, 2008.
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under the risk of remaining at the level ofalways thought out to be limited, or is it in
concept, with repercussions on innovatiorits nature that rights not be exclusive or that
itself. this exclusivity manifest itself within certain

| think of the right of access to public limits? There are interpretations that explain
domain as being one of the cultural rightsthe existence of these litations as a
considered a natural component of humanegulation of exception, conceived to lead
rights, without which the human personalitythe work to its destiny of being devoured by
cannot assert itself in its entirety. the consumer and to finally become a part of

Edmond Kaiser maintained, in histhe cultural heritage, which needs to be
study ATerre des H comtinueus|y enri¢h@dL T lichisativeandture
Peopl eod) t hat c ul t uof &dpyrighti ig éxplasng, asr veell dsahe k n o w
ledged as one of the s important purpose of the regulation derived from the
conquests of the huamamyrsipghrtidts, 0s otcheal s tf aitne g ¢
obligation being that sof d&anissfyinggt hteheac pau
to training, education, participation in theinformation/knowledge. This perspective is
cultural life, in order to guarantee the normahot at all wrong, but without a detailed
development of the individual, in a world explanation of what a reguilan is in the
that is increasilg more complex and field of copyright, the majority will perceive
demanding. 0 the existence of limitations as being similar

Is the existence of this right of accesdo a series of legislative favors awarded by
to public domain works certain? And whatauthors and owners to society in general.
value does this right have in relation toWhereas in reality, copyright limitations and
copyright? In order to answer thesee xcept hehatédbranto fact
questions, some aspects correlated with theccess to protectable works or to works in
very functions of cpyright need to be general (if we take into account the works
mentioned. from the public domain).

The copyright limitations, for Anyway, to not recognize the rights of
example, have been discussed and sustaindte public (with the right of access in a
from the very first forms of copyright leading role) in this field isquivalent to
regulation, and they are especially correlatedeny the process preceding any regulation
with its social function. and the fact that any provision, regardless of

The social function of copyright the domain, has as main purpose social
imposesa double limitatiori in its duration order, which is made by attempting to create
i and in exercising certain prerogatives. Inan equilibrium between holders of various
order to explain the limitation in exercising conflicting interests. In he field of
copyright, Adoph Diez talks about a tensioncopyright, the norm is the expression of an
relation between copyright and modernattempt to maintain the interests of
soci etyods need f or authofs/oopymght holders.in ofdler,comong¢ hi s
perspective, we could, in reality, considerhand, with the interests of the general public,
that, in addition to the categories indicatedf access to culture, on the other hand.
by the abovementioned WIPO report, one The above mentioned tensionatbn
can also talk about a free use categoryepresent, in fact, the legal relationship
resulted from copyright limitations and regulated by the norm, the subjects
exceptions. remaining the same, regardless of whether or

What justified the existence of thesenot they are expressly highlighted. There is,
limitations? Was the protection systemwithout a doubt, a relation between owners
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and the object of the protection, nalyn  public domain as a result of the expiration of
protectable or protected works, but thethe protection period, we would be dealing
copyright regulation itself is the prioritized with a norm that indicates a protection up to
expression of the relation between authora certain date, after wtti the norm would
and the rest of the people, categorized asease to function in the sense of the
being the general public, society in generalexistence of certain rights over the works.
if you will, whose interest is occess to The inexistence of the patrimonial rights
information/culture is contrary (somewhatact ual | y represent t h
and to a certain level) with the interest of thecorresponding obligation to abstain from
author to protect that work and narrow/limitexercising them, thus being confiech the
the access to the work without its consent. correlative existence of the right of access to
Guaranteeing certain rights to athese works.
category of subjects, for exanepio owners, But what is the right of access in the
will always correspond with the existence ofcontext of a confusing regulation, which
certain obligations assigned to the othedoes not emphasize it clearly? And what
category of subjects, the obligation to notvalue does this right have in the lack of
reproduce a protected work without theobligations of correct usef public domain
owner/ aut hor 6s per mioks?i o n, for exampl e,
actually being the expressiontofh e 0 wn e rThescorrect use is actually a legal use,
rights to authorize or forbid the reproductionin the context of guaranteeing right of
of said work. It is what the doctrine access. With exact reference to another type
considers to be an indissoluble connectiof work in the public domain, different from
between the subjects of judicial relation,the ones whose protection period has
manifested throughout the ongoing judicialexpired, Yolanda Emines noted, in 1987,
relationship. regarding folklore materials, that these
In general, thenorm goes into effect should be used correctly and exactly. It was
according to certain situations, mostlymentioned the necessity of limiting the
determined, or at least relatively determinedu s a g e , as wel | as the 1
Outside of those situations, the norm doedeformation of folkloric works to preserve,
not have effect, respectively, the obligationunaltered, this importd legal indissoluble
cannot be imposed, which leads to the birth und of cul tur al i dentii
of the correponding righti which can at Itds most certainly t
least be accepted as a right to womform  of folkloric works that entails particular
to the norm. discussions, but the common denominator
It is easier to highlight these aspects irbetween any type of works in the public
the context of the limitations accepted by thelomain sphere, is the fact thathe
current legislation, and, if you take intoinexistence of rules of exercising the right of
account the characteristics of thebpa access implicitly leads towards abusive
domain and the fact that its existence igorms of use that restrain future uses,
manifested just as any limitation of exerciseultimately altering the public domain fund.
the exclusive rights, the same explanations
can also be used as regards to the right of
access to public domain works. The rule of
symmetry mentioned above is alapplied
to the public domain. If you consider, for
example, the works that became part of the
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3. The right of access and the This type of technology meets the
technological means of protection as an efficiency conditions required by the European
abusivef or m of e x er ci s nompnlyinthe caseinwvhiehrthe éontrol is as
rights efficient as to ensure the achievement of the
goal of protection, namely the prevention and

: .° pan of some unauthorized acts by the
ﬁlcetlor?gh?sn E‘Lﬁéiﬁte?hgoggss;g"ﬁ?; g? r:fsfll:]gguthor/holder Basically, the possibility not
fefficient technol ?_ﬂg aqp@/contrﬁgléscrﬁated t?uter%
meaning technol ogi e %y rgr IOf GRS egl
the rightholders through application of an equwa erit with the p055|b o exm;e
access control or protection process, such @hts granted to  holders, excluswely
encryption, scrambling or other uniimitedy.
transformation of the work or other subject This type of technology allows, at any

matter or a copy co rgcf'nd &"i’tuseﬁ]Q]th € r;ghtlp/lprgtr)ls to t?he
The definition of technological 9'Sadvantage o e UserS/public, wi

measures of protection has béetegrated at serious repercussions over the availability
European legislation through thethat has to define public doimaworks, in
Information Society Directive order to allow access to -culture, to
"(...)ATechnol ogi rg;%;nilﬁgnt prol;lye@?eglb poBafng
any technology, device or component that, i . : .
the normal course of its operation, isD. Pomtéthf the same Artlcle6fromtthe
designed to prevent or restrict acts, in lrective, presents
respect of wiks or other subjeematter, balance interests by mllpq provisions
which are not authorised by the rightholderme"’m.t to proteqt thé)ene.flmarles of the
of any copyright or any right related to copyright exceptions provided by the same
copyright as provided for by law or the smd irective, hot;/vever W|thoutth any of thesle
generis right provided for in Chapter Il of prowsmnsd telng i more ;n tha fSITFhet
Directive 96/9/EC. Technological measuresrec,?mrm'}n aflct)rr]] if we consider the fac tad
shallbede med neffective @e' %e 0 f?eW@{V'SW%SﬁS Spiporte
a protected work or other subjentatter is ‘ rs] I<(j) 5 sanction ofthe non
controlled by the rightholders through con o"rmmg olde
application of an access control or Member States shall take appropriate
protection process, such as encryptlonmeasures to ensure that rightholders make
scrambling or other transformation of the available to the beneficiary of an exception
work or other subjeematter or a copy or limitation provided for in national law in
control mechanism, which achieves theaccordance with Article 5(2)(a), (2)(c).
means of benefmng from that exception or
limitation, to the extent necessary to benefit

In order to prevent and limit any

4 Art. 6, point 3 of Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001, on the

harmonization of certain aspects opgright and related rights in the information society.

5 References to Articles 5(2)(a), (2)(c), (2)(d), (2)(e), (3)(a), (3)(b) or (3)(e) of Directive 2001/29/EC of the

European Parliament and of the Council of 22 May 2001 on the harmonization of aspgts of copyright and

related rights in the information society, correspond to the following exceptions: private reproductions, specific acts

t se

of reproduction made by publicly accessible libraries, educational establishments or museums, or by archives,

ephemeral reproductions that are transitional, for the benefit of people with a disability, for the sole purpose of

illustration for teaching or scientific research.
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from that exception or limitation and wherefor other types of exceptions, which are not
that beneficiary has legal access to thespecified in the European text, could not be
protected work or subjegahatter concerned. accepted. For these reasons, it cannot be
A MemberState may also take suchassumed that the text would apply to other
measures in respect of a beneficiary of aypes of free uses that, even without being
exception or limitation provided for in identified as exceptions, havthe same
accordance with Article 5(2)(b), unlesseffects, and we are particularly referring to
reproduction for private use has alreadythe examples of public domain work usage.
been made possible by rightholders toth&® ar t i cul ar |l vy, wedr e

t al

extent necessary to bdite from the actually call ed Airetel

exception or limitation concerned and inpublic domain, or about the situations in
accordance with the provisions of Articlewhich certain public domain wosk or
5(2)(b) and (5), without preventing fragments of them, are taken over and
rightholders from adopting adequate integrated into original works, or about the
measures regarding the number ofcase of adapting works from the public
reproductions in accordance with thesedomain. Each of these is an example of
provisions" situation in which the public has the right of
Therefore, although there are clearaccess to the public domain work, as itsloe
provision$ that regulate the cases ofnot carry exclusive rights and because the
violation of the technical protection methodsaccess to it should be free, therefore
and there are obligations addressed tanrestricted. But this right of access is only
efficiently protect these instruments oftheoretical, since we cannot talk of its actual
control  ("legal protection of anti exercising in the context of the existence of
circumvention measures” there is no technical protection measurde, which the
obligations assigned to Member States itMember States have obliged themselves to a
order to guarantee the right of access for thkegal and unconditioned protection.
beneficiaries of the copyright exceptions, The situation deserves to be summed
nor are there any sanctions provided for thep 1 the protection of technological

abusive use of technical measures. And thisieasures needs to be legal and the measures

is largely because othe fact that the need to be efficient, including through the
interests of the two parties are notsarction of any form of
considered as needing equal protection, awiolation/circumvention of TPM, whereas,
aspect that is also nuanced by the preambbes far as the general public is concerned,
of the Directive, "(39) Such exceptions orMember States are obliged to only take

limitations should not inhibit the use of iappr opri at e measur eso

technological measures oeihenforcement some of the forms of free use, which do not
against circumvention.” include, as | mentioned, these of public
The aspects above mentioneddomain works, but only those forms of use
exclusively nuance the situations ofcorresponding to the exceptions noted in
copyright exceptions and especially ofArticle 6.
certain  exceptions, through precise Legalizing TPM indisputably led to
identification, one also being able tothe impossibility of enforcing the provisions
mention that the application throughalogy relating to copyright exceptions and

6 Art.6 pt.1, of Directive 2001/29/EC of the European Parliament and of the Council 022001 on the

harmonization of certain aspects of copyright and related rights in the information society, "Member States shall

provide adequate legal protection against the circumvention of any effective technological measures".
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limitations, as prof. Lawrence Lessig, to prevent reproduction of a copyrighted
correctly, classified it as a transposition ofwork. The authors of Fair's Faisaid, "the
ficopyright abuseod, ban iagathst ecidcumvente fdevices i cang
exclusively to fairuse. His assessment wasprevent many users from making a fair use
supported by the reality of many processesf protected works. The problem illustrates
initiated by owners, also being just asa more general threat. A legal prohibition
pertinent referring to the wWeknown against circumventing the protective
warning that marks the beginning of anymeasures adopted by copyright owners
DVD or VHS recording, through which the leaves those owners with virtually abhste
reproduction of any part of said recording,control over the terms of use."
without permission from the producer, is There are currently DVDs orlgooks
strictly forbidden. This example represents aold with restricted access, although many of
blatant denial of the faiuse doctne, of them contain collections or public domain
what is represented by the copyrightworks, such as stories whose protection
exceptions and limitations, implicitly of the period has expired, or legends belonging to
notion of private copy, of user and consumetraditiond knowledge or folklor&
rights, of the possible public domain Inevitably, the issue of the existence or
components, and of society in general. not of a right of access is, most of the time,
The American correspondent of theunresolved in these situations because
aforemenibned European Directive is the reference may be made to the multitude of
Millennium Copyright Act, at least as far asother free resources, available as
the technological protection means aralternatives, and whichllow, to the same
concerned, and the means of sanction argyxt ent |, the userds acces
forms of circumvention. works, such as the versions available in
"Section 1201(a)(1) of the Copyright public libraries. But the issue of the right of
Act prohibits the act of "circumventjg] a access should not be studied from the
technological measure that effectivelyperspective of other alternative resources
controls access to a work," including, forthat are available. Engoting an ebook will
example, bypassing password protection orrepresent in any case an abusive form of use
encryption intended to restrict access t@f the public domain works it contains and
paying customers. Section 1201(a)(2)his is because, by applying technological
prohibits the manufacture or sale of "anyprotection methods, the nature of these free
tecmology, product, service, device, materials change, through their restriction.
component, or part thereof primarily In all thesecases, we obviously also
designed for the purpose of circumventingheed to consider the interest of the owner
access controls on copyrighted workswho uses those technological protection
Additionally, A 1 2rBeth¢db.) Evemp rifo mosb itimes, thésk e
manufacture or sale of products, devices ocollections do not represent aspects of
services primarily dégned to circumvent "a originality and the only valuable component
technological measure that effectivelyresides inits public domainaterial, it needs
protects a right of a copyright ownefdr  to be accepted that there are also situations
example, a technological measure intended n which the owner 06s i n

”Robert C. Denicola, Faid s - Aadigument for Mandatory Disclosure, University of Nebraska, 2004.
8 http://www.elefant.ro/ebooks/fictiune/literaturamana/literaturaomanaclasica/legend@opulareromanesti
-167551.htmlhttp://www.polirom.ro/catalog/ebook/povestiiatilor-grimm-2572/redirect.html
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require protection, the most obvious casealso acts which do not require such
being those of adaptations, of the type ofuthorisation a national court must verify
retelling, as well as of the public domainwhether the application of the measures
wor ks & i spadoforigihal woonks. @omplies  with  the  principle  of
Each of these shows, without a doubtproportionality and, in particular, must
particularities but the most important aspectgonsider whether, in the current state of
and the most common, of these examples technology, the former efft could be
the fact that the right of access needs to bachieved without producing the latter effect
guaranteed and, if the solutions to protecbr while producing it to a lesser extent."
both interest are not impossible to find, I'tés interesting to s
even in the event in which there is not a clegprotecting technologies created not only to
divide between the public domain materialprevent  copying, but to  restrict
and the original work interoperability as well, being a watp
Coming back on European ground, weemphasize the fact that technologies applied
have to admit that, despite the provisiondy owners are not protected unconditionally,
mentioned, the recent jurisprudencas but only if they conform with the definitions
nuanced interpretations of Directive provided by law!. A correct interpretation
2001/29/EC that are closer to what it couldeads to the conclusion that, beyond the
be called an equilibrium of interests. Thelimitations expressly providedybthe law,
year 2014 meant quite a lot if we consideione cannot talk about a correct/legal use, the
the decision taken in January 2014 by th@rotection, as a final effect, being
European Court of Justice, which decidedinobtainable. If the technological protection
that circumventing a protection system maymeasures have the effect of restriction of
be lawful?, from which we hold: those acts that are not subject to holder
1 "6Technol ogqgiwithiln aotto@gzsatianr (eysefiect of thlaw), these
the meaning of Article 6 may includeTPM are obviously examples of abusive
measures incorporated not only in protectedlPM, whose violation can be considered
works themselves but alsin devices legal.
designed to allow accessttmse works Indeed, CJEU ruled that the
2 When determining whether manufacturer of the console is protected
measures of that kind qualify for protectionagainst that circumvention only in the case
pursuant to Article 6where they have the where the protection measures seek to
effect of preventing or restricting not only prevent illegal use of videogames, thus
acts whi ch requi r ebeing hrelerstaod ghhatt legall pratectidrs
authorisation pursuant to that directivaut

9 GPL licenses for opesource software have the particularity of maintaining the source code available for any
other subsequent use. Similarly, the rightholders that take over, in any way, public domain materials,eshould b
obliged to allow the access of public to that material, in a format free of any other intervention, in order to ensure
the access is unrestricted.

10 Advocate General Eleanor Sharpston, Opinions in Ca885C12 Nintendo v PC Box, September 2013
http://cuia.europa.eu/juris/document/document.jsf?docid=141822&mode=req&pageindex=1&dir=&occ=first&pa
rt=1&text=&doclang=EN&cid=193143%ttp://curia.europa.eu/juris/document/document_print.jsf?doclang=EN&
text=&pagelndex=1&part1&mode=req&docid=14822&occ=first&dr=&cid=1931439

1 Article 6 of Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the
harmonization of certain aspects of copyright and related rights in the information sodielye c hnol ogi c &
measur es 0 me agy, sevieeroryconipenent that In the normal course of its operation, is designed to
prevent or restrict acts, in respect of works or other subjetter, which are not authorized by the rightholder.
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cannot be ensured to other forms oto a narrowing of the public domain sphere,
restriction. by considering some material/information,
Legal protection cannot be granted towhich are by nature excluded from
restrictions aiming at the public domainprotection, as being protectable, such as
component, as these type of measures al$onctioning methods, agimple data.

have the purpge of forbidding/limiting |l 6m referring to the ¢
some forms of use that do not need th&ooglé?, the most recent decision regarding
permission of the authors/owners. them stating that #Athe A

copyright, both in regards to their source
code, as well as the structure, sequence and
4. Other dangers: Information organization of the Javaibtary (API
society and the impact on the public packages) . 0
domain sphere.
Taking into account their componéft
and the purpose for which these APIs were
sed in programming, objectively established

The public domain is diverse in its
content, works whose protection peribas z
expired being only one of the categories tha] . X . N
belong to this sphere. Another category isS being the insurance of interoperability, it

. . . oes without saying that this decision has the
that of materials that, in accordance with théJ . S i
internal or international legislation, cannotpmem'éII to significantly affect the public

) domain sphere, by considering these
be pr‘?Le:stgdthecsog?rrlr?EtteriaIs are. most O{naterials/information (if we can call them
the times, located outside of copyright hat) as being protectable by copyright.

protection, as effect, for example, of This decision would affect everything

rovisions that establish the exemption frompPe oo ¢& stands for, and innovation in
P P eneral, the EFF mertioning that the

protection of ideas, mathematical concept eedom to reimplement and extend existing

f\lqnedth;grsmmi? terenOCrt'ii‘:‘]’ prﬁﬂiggﬁztic‘? Pls represents the key to progress both in
formulas concents rmi functionin the development of hardware products, as
’ P 9 well as software. With a higher emphasis on

me_thod_s, are, in a_ccordance_wnh the[he need for software compatibility, the
legislation corresponding to copyright, type.sfollowing explanations ar@ f f er e d : i Wh e

of materials that are included in the pUb“Cprogrammers can freely reimplement or

gg\r?e"’l‘én ;22?6’ naturally, from their V€Y everse engineer an AP| without the need to
P ' negotiate a costly license or risk a lawsuit,

But as _d|yer§e as the sphere of pu.b“?hey can create compatible software that the
domain is, it is jst as fluctuant, certalni nterfaceds original cr e

legislative changes or court decision leading

12 This paper exclusively takes into account the pulBimain related to copyright, but, evidently, any work or
material that does not carry exclusive rights and that can be freely used, regardless of their rights, trade secrets, patents
etc., falls in the sphere of what the public domain is.

13 U.S. appeals court decided Oracle could copyright parts of the Java programming language, which Google
used to design its Android smartphone operating systame the full text of the decisiomttps://www.eff
.org/files/2014/11/10/oracle_v_goog!E3-1021.opinion.57-2014.1.pdf

14 All SSO details/componentis structure, sequence and organizatiotack protection, as thegepresent
functioning methods.

15 https:/lwww.eff.org/deeplinks/2014/05/dangerauling-oraclev-googlefederaicircuit-reversesensibé-lo
wer-court
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envisioned or had theesources to create. "Pt.6 Any false or misleading attempt to
Moreover, compatible APIs enable people tanisappropriate Publi®omain material must
switch platforms and services freely, and tde declared unlawful. False or misleading
find software that meets their needsattempts to claim exclusivity over Public
regardless of what browser or operatingdomain material must be sanctioned.In order
system they use. o0 to preserve the integrity of the Public Domain
Pamela Samuelson recently $8id and protect users of Public Domain material
referring directly to the dispute between from inaccurateand deceitful representations,
Google and Oracle: any false or misleading attempts to claim
0 (é) a comput er pxclusigty avenPubllie Bomgmnearialtmast
be compatible with another program mustbe declared unlawful. There must be a system
conform precisely to the API of the firstof legal recourse that allows members of the
program which establishes rules about howpublic to get sanctions imposed on anyone
other programs must send and receivattemping to misappropriate Public Domain
information sahat the two programs can work works.
together to execut e s pktc7 The Rublic Bomairs rfeeds to be
fi(é) once that t h erotadiedfromihé asiverse,effects of Teahrical me s
a constraint on the design of follamm Protection Measures. Circumvention of TPMs
programs devel oped tnwstbeadlowedovhea exartisng wser rrights i t .
The digital era is supposed to becreated by Exceptions and Limitationsadren
favorable to the spread d@fformation and using Public Domain works. The deployment
i nnovation i n gener aofTPMdtahinderotimspede priglegedasesoh s w
seen, multiple threats to the public domain. a protected work or access to public domain
material must be sanctioned. Technical
Protection Measures such as Digital Rights
5. Conclusions Management systems can have adveiffeets
on the Public Domain. Access restrictions

An excessive control of copyright . o
pyng imposed on works can remain in effect even

ZC(C:etssut(;i tlheI BL/Jincn:j?)r:air:q Sa d:nialdo(fa tﬂa'fteé? wofk ﬁas 6a§s§d info th dub%icedgn%i% -
P ! nd over time Protections Measures can

|mp(_)rtance of puk_)hc domain in g_eneral :_;md Fhecome orphaned making access to protected
denial of the special role the public domain ha&/orks impossible. Most current  TPM

in innovation. ., N A
6solutionsdéd do not take

The. context .Of the —existence Ofcreated by Exceptions and Limitations thereby
technological protection methods and of Somﬁmiting their effectiveness and undermining

confusing regulations of what a legal use Ofth?he inherent checks and balances of the
public domain means, hdsad to numerous copyright  system. Given the above

actions, such as the Communia ASSOCiatio%ircumvention of TPMs must be allowedawh

which issued, in 2014, a  set Ofexercising user rights created by Exceptions

recommendations, from which we can N . . :
. IR : -~ ‘and Limitations or when using Public Domain
mention the ones with implications involving works."

the public domait.

16 pamela Samuelson, Are APIs Patent or Copyright Subject Matter?, http://patentlyo.com/patent/
2014/05/copyrightrsubjectmatter.html, May 2014
17 http://www.communisas®ciation.org/recommendatior?s
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EU DIRECTIVES IN THE FIELD OF COPYRIGHT A ND
RELATED RIGHTS

Ana-Maria MARINESCU *

Abstract

The aim of this article is to underline the evolution and the importance of the Earopea
Directives in the field of copyright and related rights, their contribution to the development of the law
and the national implementation, namely their transposition into Romanian Law no. 8/1996 on
copyright and related rights. For this purpose, the @eiwill analyze the historical evolution of the
European Directives in the field of copyright and related rights and their most important dispositions.
Given the wide range of subject matter with which it is concerned, the European Directives in the field
of copyright and related rights address to enforcement, protection of databases, protection of computer
programs, resale right, satellite and cable, term of protection, rental and lending rights, copyright and
related rights in the information society, pbran works and management of copyright and related
rights. Taking into account the wild range of subjects that European Directives in the field of copyright
and related rights address, it is important to observe the permanent interest of the Europégtolegis
on the harmonization of the law on copyright and related rights. In this way, the result was the adoption
of 7 directives in a 1@ear interval between 1991 and 2001, and of 4 directives, including the one for
the modification of the Directive on tkerm of protection, also in a 3fkear interval between 2004 and
2014. Despite the extensive process of harmonization, copyright law in the Member States of the
European Union is still largely linked to geographical boundaries of sovereign states.

Keywords: directive, copyright and related rights, enforcement, protection of databases,
protection of computer programs, resale right, satellite and cable, term of protection, rental and
lending rights, copyright and related rights in the information sgcierphan works, management of
copyright and related rights, evolution, harmonization, national implementation.

of the European Parliament and of the
. Council of 23 April 2009 on the legal
1. Introduction protection of computer programs, published
At thepresent 11 Directives in the field in the Official Journal of the European
of copyright and related rights are in place idJnion no. L 11116 from the 5 of May 2009;
the European Unidn b). Council Directive 92/100/CEE
a). Council Directive 91/250/CEE from the 19th of November 1992 on the
from the 14th of May 1991 on legal rental and lending right and other rights
protection of computer programs, publishedelated to copyright in the field of the
in the Official Journal of European intellectual property, published in the
Communities no. L 122 from the 17th of Mai Official Journal of EC no. L 346rém the
1991, replaced by the Directive 2009/24/EC24th of November 1992;

" Director General PERGAMPhD CandidateFaculty of Law,iNi col ae Ti tul escudo Uni ve

(e-mail: amm_marinescu@yahoo.chm

1 CiprianR a u | R o miGldage ButaPmept r omoOn Gi comunitar al propr

autor ai dr e(BucuerHtli e cEadn. e x A S B33, http://2delr6pa.eu/interrdl Imarket/
copyright/acquis/index_en.htttp://mww.orda.ro/default.aspx?pagina=212
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¢). Council Directive 93/83/CEE from published in the Official Journal of
the 27th of September 1993 on theEuropean Communities no. L 157 from the
harmonization of certain provisions 30th of April 2004;
regarding copyright and neighboring rights i). Directive 2006/116/EC of the
applicable to the broadcasting of program&uropean Parliament and of the Council of
via satellite and cable retramission, 12 December 2006 on the term of protection
published in the Official Journal of EC no. L of copyright and certain etated rights,
248 from the 6th of October 1993; published in the Official Journal of the
d). Council Directive 93/98/CEE from European Union no. L 372/12 from 27
the 29th of October 1993 on theDecember 2006, amended by the Directive
harmonization of the duration for the 2011/77/EU of the European Parliament and
protection of copyright and certain of the Council of 27 September 2011
neighboring rights, polished in the Official amending Directive 2006/116/EC on the
Journal of EC no. L 290 from the 24th ofterm of protection of copyright and certain
November 1993; related rights, published in the Official
e). European Parliament Directive andJournal of the European Union no. L 265/1
that of the Council 96/9/CE from the 11th offrom 11 October 2011;
March 1996 on the legal protection of j). Directive 2012/28/EU of the
databases, published in the Official JournaEuropean Parliament and of the Council of
of Europan Communities no. L 077 from 25 October 2012 on certain permittedsisé
the 27th of March 1996; orphan works, published in the Official
f). European Parliament Directive andJournal of the European Union no. L 299/5
that of the Council 2001/29/CE from thefrom 27 October 2012;
22nd of May 2001 on the harmonization of k). Directive 2014/26/EU of the
certain issues of copyright and neighboringeuropean Parliament and of the Council of
rights in the information society, plikhed 26 February 2014 on collective management
in the Official Journal of European of copyright and related rightand multi
Communities no. L 006 from the 10th ofterritorial licensing of rights in musical
January 2002; works for online use in the internal market,
0). European Parliament Directive andpublished in the Official Journal of the
that of the Council 2001/84/CE from the European Union no. L 84/72 from 20 March
27th of September 2001 on resale right fo2014.
the benefit of the author of originaforks of Having in mind the wide range of
art, published in the Official Journal of subjects concerning copyright andlated
European Communities no. L 272 from therights described by the Directives, it is
13th of October 2001; important to analyze their historical
h). European Parliament Directive andevolution, their main dispositions, the level
that of the Council 2004/48/CE from theof harmonization and their national
29th of April 2004 on insuring the implementation into the Law no. 8/1996 on
observance of intellectual gperty rights, copyright and related rights

2Published in the Official Journal of Romania no. 60 from 26 March 1996, subsequently amended and completed
by Law no. 285/2004 on the modification and completion of Law no. 8/1996 (published in the Official Journal of
Romania no. 587/30.06.2004), GEO no. 123/2005 on the modification and completion of Law no. 8/1996 (published
in the Official Journal of Romania n843/19.09.2005) and Law no. 329/2006 (published in the Official Journal of
Romania no. 657/31.07.2006).
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The researclof the EU Directives in regulations. The regulations are compulsory,
the field of copyright and related it is anhaving as the law a general influence, unlike
important part of the general research oithe directive which binds only as regards the
copyright and related rights, being a part ofesult.
the legislation structure in the field, together The Romanian litexture in the field,
with the international framework. limits to presents the European Directives in

The internationa vocatiorr of the fieldf, as a collection of laws, or tackles
copyright and related rights is underline byin a comprehensive manner to some subjects
international conventions and treaties likeof the Directive®
Berne Convention for the Protection of
Literary and Artistic Works (1886), Rome
Convention for the Protection of Performers, 2. Content
Producers of PhonogramsdcaBroadcasting As | mentioned before. at the present
Organizations (1961), WiP@erformances 11 Directives in the field foc,0 ri htpand
and Phonograms Treaty (1996), WIPQO elated rights are in place inpt>rllegEuropean
Copyright Treaty (1996), and Trade Relate nion

Aspects on Intellectual Property Rights The first Directive. on computer

(TRIPS - 1994). Al above mentioned = '8 =700 o o 1991" The

international conventions and treaties ar& o9'ams, P o
irective on the legal protection of

E%?Z}Zﬁognd transposed into our natlonacomputer programs (91/250/EEC)was a

real European #dAfirsto f

Copyright and related rights has to be,, :
protected also outside the national frontiergfc;[)s.;&?\f’eyg??;emgﬁ‘;’gtri\e/et?,vgg t%dr?gsri%n?—zze
on the territory of other stafesand, of )

course, has to be protected on a harmoniz'\éIember States' legislation regarding the

level inside the European UnioriThe protection of computer programs in order to

instrument chosen by the Europeancreatealegal environment which will afford

legislator in order to fulfill this aim is the ?e dr?)?jrlfcetioorf fﬁc:[:t;yh aggnrs;ﬁg;?r?tr;?éze
directive, defined as binding the Member erl)"nse of the Directi\f’e gthe obiect of
State only for the result, leaving the Membe? L . ' ) .

States the competence to choose the forn??r]OteCt.'on is the cor_nputer programs ’Wh'Ch
and the ways for fulfilling the objectifeAs shall .|nlclude their preparatory design
it was underlined in the doctrihehis is the material’. So, the protection in accordance

main difference between directive andW'th this Directive shall apply to the

3Viorel Ro H, DragoH Buagidnept@dt adve aa uStparneTaat dr ept u

(Bucur eHt i : Al l Beck, 2005) , 2 4.
“World Intellectual Property Organization.
®Idem
%lon P. Filipescu, Augustin Fuere,r e pt i nstituWw2onpaédiciiimagBac &nr e ldtuir .o pR
2000), 38.
"Ildem
SRomi Ham,r eput a,oman Gi comuni t®WE31&%I propriettWwWii int
RoH, BogdaMafeiDSpeipnteualn ud e aut o ¢Traai 419 4284p0t 4484521480492.0 n e x €
Ciprian Raul Romi HamDr edamirah @ hirktii@nal SaviBteupe e

Universul Juridic, 2008), 430.
10 http://ec.europa.eu/internal_market/copyright/promp-progs/index_en.htm
HArt. 1 (1).
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expressionin any form of a computer In 1993, two more Directives were
program, with the exception of ideas andadopted.
principles which underlie any element of a The Satellite and Cable Directivewas
computer program, including those whichdescribed in the special literature as a direct
underlie its interfaces that are not protectedesponse to the deployment of new
by copyright?. The only criteria that will be technologies of #&nsmission of broadcast
applied to @termine the eligibility for programs, by satellite and cable that greatly
protection of a computer program is if it isfacilitated the broadcasting of television
original in the sense that it is the author'sprograms across national bordé&renvisioned
own intellectual creatiof. in this way the establishment of an internal
Another important disposition of the market for broadcasting services.
Directive regards the authorship of the Also, one of the most important
computer programs created by@mployee characteristics of the Directive is that introduce
in the execution of his duties or followinga scheme of mandatory collective rights
the instructions given by his employer. Inmanagement with regard to acts of satellite and
this case, the employer exclusively shall béroadcasting. In this way, according to article
entitled to exercise all the economic rights ir® (1) of the Directivedi Me mb e r sh@lt at e s
the program so created, unless otherwise Ensure that the right of copyright owners and
provided by contraét. holders or related rights to grant or refuse
Directive 91/250/EEC has been repealeduthorization to a cable operator for a cable
and replaced by Directive 2009/24/EC and hagetransmission may be exercised only through
been transposed totally into the Romaniam c ol | e ¢ t ThergupoafoWh eert ey 0 a
legislation. rightholder has not trasferred the
The second Directive adopted in the fieldnanagement of his rights to a collecting
of copyright and related rights was Rental  society, the collecting society which manages
Right Directive in 1992 which harmonized rights of the same category shall be deemed to
the rights of commercial rental and lending. Irbe mandated to manage his rights. Where
this case, the most important fact of themore than one collecting society manages
Directive is that harmonizes certain relatedights of that category, théghtholder shall be
rights of fixation, reproduction, broadcastingfree to choose which of those collecting
and communication to the public andsocieties is deemed to be mandated to manage
distribution at levelin excess of the minimum his rights. A rightholder referred to in this
norms of the Rome ConventiSnThe related paragraph shall have the same rights and
rights beneficiaries are the performerspbligations resulting from the agreement
phonogram producers, film producers andetween the cable opdor and the collecting
broadcasters. society which is deemed to be mandated to
Directive 92/100/EEC has been repealednanage his rights as the rightholders who
and replaced by Directive 2006/115/EC andhave mandated that collecting society and he
had beertransposed into Romanian Law no.shall be able to claim those rights within a
8/1996 on copyright and related rights. period, to be fixed by the Member State

2 Art. 1 (2).

BArt. 1 (3).

4 Art. 2 (3).

15 Estelle DerclayeResearch Handbook on the Future of EU Copyr{ght: Edward Elgar, 2009), 15.
%1dem
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concerned, whictshall not be shorter than lawfully published within this period, the said
three years from the date of the cablerights shall expire 50 years from the date of
retransmission which includes his work orthe first lawful publication. If no lawful
ot her protectfed s ub jpublication has taken place within the period

Law no. 8/1996 on copyright and relatedmentioned in the first sesmice, and if the
rights transposes the above mentionephonogram has been lawfully communicated
dispositions of the Directité , cable tothe public within this period, the said rights
retransmission right being a case osshall expire 5Q/earsfrom the date of the first
compulsory collective manageméttbgether  lawful communication to the public.
with the private copy remuneratién (3) The rights of producers of the first

In 1993, also th&@erm Directive was fixation of a film shh expire 50 years after
adopted, which harmonized the term othe fixation is made. However, if the film is
protection of copyright and related rights of 70awfully published or lawfully communicated
years post mortem auctorjisand set the to the public during this period, the rights
duration of related rights at 50 years. shall expire 50 years from the date of the first

The Directive has been repealed anduch publication or the first such
replaced by Directive 2006/116/EC on thecommunicatia to the public, whichever is the
term of protection of copyright and certaine ar | i er . The term o6fil |
related rights. According to article 1 of thiscinematographic or audiovisual work or
DirectivefiThe rights of an author of a literary moving images, whether or not accompanied
or artistic work within the meaning of Article 2 by sound.
of the Berne Conventiéhshall run for the life (4) The rights of broadcasting orga
of the author and for 70 years after his deathnisations shall expire 50 years after the first
irrespective of the date when the work itransmission of a broadcast, whether this
lawfully made available to the u b lahdc cbroadcast is transmitted by wire or over the
according to article 3 the duration of relateca i r including by cabl e
rights is: Three years later, in 1996, thatabase

(1) The rights Directive was adopted. The Directive creatdd
expire 50 years after the date of thea new exclusivefi s u i g eghtefori s 0
performance. However, if a fixation of thedatdbase producers, valid for 15 years, to
performance is lawfully published or lawfully protect their investment of time, money and
communicated to the plib within this effort, irrespective of whether the database is
period, the rights shall expire 50 years fromi n itself i noroivaait n avleod
the date of the first such publication or thedatabases). The Directive harmonized also
first such communication to the public,copyright law applicable to the structure and
whichever is the eatrlier. arrangement of the contents of databases

(2) The rights of producers of phono ( Aor i gi nal 0 databases) .
grams shall expire 50 years after the fixatio
is made. However, if the phonogram has been

T Art. 9 (2).

B Art. 121.

¥ Art.123 (1) g).

D Art.123 (1) a).

ZArt. 2 Protected Works: 1. fdLiterary and artistic
works; 4. Official texts; 5. Collections; 6. Obligation to protect; beneficiaries of protection; 7. Works of applied art
and industrial designs; 8lews.
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provisions apply to both analogue and digitatreativity and innovation by ensuring that all
databases. material protected by copyright including
As it was mentioned in the doctrife  books,films, music are adequately protected
Law no. 8/1996 on copyright and relatedby copyright. It provides a secure
rights regulates the databases as objgc environment for crosborder trade in
copyright as derivate works, but transposingopyright protected goods and services, and
the Database Directive, envisagessar will facilitate the development of electronic
generisright of the makers of databases, anadcommerce in the field of new and multimedia
not a right for copyright. Therefore, the Lawproducts ad services (both eline and off
talks about the makers of databases and not lofe via e.g. CDs).
creators/authofé However this suigeneris The Directive harmonizes the rights of
right on databases is not excluding theeproduction, distribution, communication to
possibility of protection of the databases othe public, the legal protection of anti
their content through copyright and othercopying devices and rights management
rights (art. 129. This is reason why the systems. Particular novel features diet
databases are still enumerated bylitwe no.  Directive include a mandatory exception for
8/1996 as object oprotection as derivate technical copies on the net for network
works. operators in certain circumstances, an
In the light of thesui-generisright, the exhaustive, optional list of exceptions to
maker of a database has the exclusiveopyright which includes private copying, the
economic right to authorize and prohibit theintroduction of the concept of fair
extractiort® and/or reutilization of the entire compesation for rightholders and finally a
or of a substantial part of the databasenechanism to secure the benefit for users for

evaluatedjualitatively or quantitativefy. certain exceptions where actpying
In 2001, was adopted thegirective of devices are in place.
copyright and related rights in the Adoption and implementation of the

informational society. The final text is a Directive enabled the Community and its
result of over three years of thoroughMember states to ratify the 1996 B0
discussion and an example of-gecision Treaties the secalled Internet Treatiéd
making where the Europedarliament, the Implementing this Directive, Law no.
Council and the Commission have all had /1996 on copyright and related rights
decisive input’. regulates in Chapter VI, articles -38, the
As it was mentioned in the press releaséimitations on the Exercise of Copyright.
of the Directivé®, its aim was to stimulate These limits are strictly provided by theva

22 hitp://ec.europa.eu/internal_market/copyright/gtatabases/index_en.htm

ZRoH, BogdaMatei,5rpeipntevalnude aut orTrafat 18r ept uril e conexe

24Art, 1224122

B Art. 122 (2) a): extraction shall mean the permanent or temptramgfer of all or a substantial part, evaluated
qualitatively or quantitatively, of the contents of a database to another medium by any means or in any form.

26 Art. 122 (2) b): reutilization shall mean any form of making available to the public all sarkestantial part
of the contents of a quantitative or qualitative apprised database by the distribution of copies, by renting, or other
forms, including by making available to the public of the contents of the database so that anyone may access it in a
place and time individually chosen by them. The first sale, on domestic market, of a copy of a database by the
rightholder of sui generis right or with his consent shall exhaust the right to control resale of that copy.

27 hitp://ec.europa.eu/internal_nkat/copyright/copyrighinfso/index_en.htm

28 http://europa.eu/rapid/presslease_IF01-528_en.htm?locale=en

2WIPO Performances and Phonograms Treaty and WIPO Copyright Treaty.
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they cannot be extended by anafigws in  result does not cause confusion with the
case of the exceptions on copyright andriginal work and the author thereof;
related rights. (c) If the alteration is made necessary by
Also, the limits and the exceptions hashe purpose of the use petied by the
to be enclosed to the salled 3 steps tedt  author;
that such uses conform to proper practice, are  (d) If the alteration is a short review of
not at variance wit the normal exploitation the works by didactic purpose, mentioning
of the work and are not prejudicial to thethe author.
author or to the owners of the exploitation 6. For the purpose of testing the
rights’2, operation of their products at the time of
Analyzing the legal norms, the manufacture or sale, trading companies
doctriné®underlined the following categories engaged in the produech or sale of sound or
of limitations for public use: audiovisual recordings, equipment for the
1. The reproduction witlthe scope of reproduction or communication to the public
quotations (art. 33 (1) ); thereof and also equipment for receiving
2. The reproduction of visual works radio and television broadcasts may
placed in public places (art. 33 (1) f); reproduce and present extracts from works,
3. Information on actuality problems; provided that such actseaperformed only to
4. temporary acts of reproduction thatthe extent required for testitfg
are transient or incidental forming an integral One of the most important limit
and essdial part of a technical process andregulated by the Directive and the one that
the sole purpose of which is to enable transfehad been controversial at the level of the
in a network between third parties, by anMember States till recently is the private
intermediary or the lawful use of anothercopy.
protected object and that should have no  Article 34 (1) Law 8/1996 on copyright
separate economic value on their own, arand related rights define the private copy: the
excepted from the reproduction rigft reproduction of a wor k,
5. The alteration of a work shall be consent for personal use or for use by a
permi ssi bl e without norhaéfamalyuctrcteoprovided tlabthesverint a1
without payment of remuneration in thehas already been disclosed to the jaubl
following case¥®: while the reproduction does not contravene to
(a) If the alteration is made privately the normal use of the work or prejudice the
and is neither intended for nor made &lde author or the owner of the utilization rights.
to the public; In order to compensate the prejudice
(b) If the result of the alteration is abroth to the copyright and related rights
parody or caricature, provided that the saidholders, the Romanian legislatotadsished a

°Ro'H, BogdaMatei,5rpeipntetalnude aut orTrafal, 302lrepturil e conexe

A.LucasDr oi t dodaut e (Paris: kitec, 1998F@A12q u e

3L Art. 9 (2) Berne Convention and art. 5 paragDBective of copyright and related rights in the
informational society

32 See for more details on the conditions of 3tsteps tesR o0 'H, B o g d aMatei, 5rpei pnteuralnud e au't
drepturile conexe Tratat, 304305.

%¥RoH, BogdaMatei,Brpeipnteualnude aut orTradat 31832 pt uril e conexe

34 Art. 33 (3).

35 Art. 35.

3 Art. 37 (1).
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levy system for the private copyof users (social institutions, museums,
remuneratiof: For the media on which search engines, disabled people, teaching
sound or audivisual recordings can be madeestablishments).
or on which reproductions of the works 2.Thepublic consultation
graphically expressed can be made, aswell&n | i ned (October 2009) \
for apparatus dedicated for copying, in thecreate a genuine Single Market for creative
situation provided for in paragraph (1), acontenton the internet, focused on three area
compensatory remuneration established bgf actions:
negotiation, according to the provisions of - Make sure creativity is rewarded so
this law, shall be paid. that creators, rightholders, and Europe's

The private copy cubualcdverdity cam thrideoire then digttal
apply to computer progran®s for which is  world;

permitted only a copy foarchive or safety, - Gi ve <consu+rcedslégalc!| ear |
in the manner in which this is necessary fomeans of accessing a wide range of content
using the computer prografn through digital networks anywhere,

On the one hand, the Directiveanytime;
generated a series of documents and - Promote a level playing field for new
consultations very important in the business models and innovative solutions for

information society economy, like: the distribution of creative content across the
1. The Green Paper @aopyrightinthe EU.
knowledge economy (16.07.2008) With In the press released of the public

this Green Paper, the Commission plans toonsultation&, is noted that in Europe, the
have a structured debate on the lemgn cultural and creative sector (which
future of copyright policy in the knowledge comprises published content such as books,
intensive areas. In particular, the Greemewspapers and magazines, musical works
Paper is an attempt to structuthe copyright and sound recordings, films, video on
debate as it relates to scientific publishingdemand and video games) generates a
the digital preservation of Europe's culturalt ur nover of more than
heritage, orphan works, consumer access #nd contributes to 2.6% of the EU's GDP,
protected works and the special needs for themploying more than 3% of the EU work
disabled to participate in the informationforce. European policymakers therefore
society. The ®en Paper points to future have the responsibilitto protect copyright,
challenges in the fields of scientific andespecially in an evolving economic and
scholarly publishing, search engines andechnological environment.

special derogations for libraries, researchers  As part of the ongoing discussions on
and disabled people. The Green papethe priorities for a European Digital Agenda,
focuses not only on the dissemination ofand adding to similar debates currently
knowledge for reseah, science and taking place at national level, the
education but also on the current legalCommision now wishes to focus the debate
framework in the area of copyright and theon practical solutions for encouraging new
possibilities it can currently offer to a varietybusiness models, promoting industry

3 Art. 34 (2).

38 Art. 81.

S Art. 77.

40 hitp://europa.eu/rapid/presslease IF08 1156_en.htm?locale=fr
“Tldem
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initiatives and innovative solutions, as wellinform collecting societies about their

as on the possible need to harmonize, updatensactions concerning goods subject to a

or review the applicable rulebook of thelevy.

EU's singe market. - Place more emphasis on operator
3. Communication on Copyright in the levies compared to hardwabased leies in

Knowledge Economy (19.10.2009) aimingthe field of reprography.

to tackle the important cultural and legal - The levies should be visible for the

challenges of masscale digitisation and final consumer.

dissemination of books, in particular of - Ensure more coherence with regard to

European library collections. the process of setting levies by defining
On the otherhand, the private copy 'harm' uniformly as the value consumers

system and levies was one of the moshttach to additional copies in question (lost

controversial subject in the field of copyright profit).

and related rights. A mediation process took - Ensure more coherence with regard to

place at the level of EU in the periodthe process of setting levies by providing a

02.04.201231.01.2013, date when theprocedural framework that would reduce

medi at or A n t presénted it¥ icomplexityn guarantee objectiveness and

recommendatiort ensure the observance of strict tHimaits,
The core elements of the recommenfor example:
dations refer to: - In the case of a new product bgin

- The private copy remunerationsintroduced on the market, the decision as to
between Member States have to be collectettie applicability of levies should be taken
at the level of the State were the finalwithin 1 month following its introduction.
consumer reside (this principle results froniThe provisional level of tariffs applicable
theEuropean Court of Justice casel62/09 should be determined not later than within 3
- Stichtung de Thuiskopie vs. Opus Suppliesnonths following its introduction
Deutschland GmbHY. - The ultimate level of the applicable

- The general possibility to establishlevy should, to the extent possible, not be
remunerations for devices and equipmensuperior to the one imposed temporarily. If
depends on the place where de product isevertheless this were the case, the resulting
capable to make copies, this isythe scope difference should be payable gradually and
is that the product to be remunerated onlgould be split into several instalment

one time in the European Union. - The final tariff applicable to a given
- Nonapplication of private copying product should be agreed or set within 6

levies to professional users. months period from its introduction on the
- Shift the liability to pay levies from the market.

manufacturer's or importer's level to the In the view of the Recommendations

retailer's level \wile at the same time and in light of the Directive of copyright and

simplifying the levy tariff system; related rights in the informational sety, it is

- Oblige manufacturers and importers tonecessary that the Romanian legislation to be

“2pAnaMari a Marinescu, 0Analiza Recomandtrilor I ui Ant

privatt ki remunRBRavistetRoimOaet der &peop g v a f Rre300I3): 4609L Wi | I ni
43 See for details on the cagma-Mar i a Marinescu, 0Gestiunea colectivt
conexe. Jurispruden™t r,onR@&nwt sHia eRuornm@meraindde ¥ Dorirsdda Inod th eRu e
(2014): 107110.
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harmonized at this level, by amending and For stating this Decision, the Court took
completing the dispositions of Law no.into account on the one hand, thetféat the
8/1996 regarding the private copy system. Directive is intended to assure a certain level
In 2001, after barely surviving its of remuneration of authors and this purpose is
perilous journey between the Commisgio not compromised by the devolution of the
the European Parliament and the Councilesale right to some legal subjects by
(and back again), tHeesale Right Directive  excluding others after the death of the artist.
was finally adoptet. On the other hand,thbugh the EU legislator
The resale righti as an inalienable had in mind that legatees to benefit of the
right, which cannot be waived, even inresale right after the death of the author,
advance was provided, for the benefitofthed i dndét consi dered t hat
author of an originalvork of art, to receive a in the field of the inheritance national laws,
royalty based on the sale price obtained foleaving to each state the competence to define
any resale of the work, subsequent to the firghe categories of legatees. Results that in the
transfer of the work by the autierThe right light of the Directive the Member States have
shall apply to all acts of resale involving asthe liberty to establish the categories of
sellers, buyers or intermediaries art nedrk persons which can benefit of the resale right
professionals, such as salesrooms, adfter the death of author.
galleries and, in general, any dealers inworks  According to article 21 of Law no.
of art'®, 8/1996,as stated also in the doctrifethe
The European Court of Justice Decisiorresale right applies only to an original work of
in the case &18/08 (VEGAP vs. ADAGP) graphic or plastic art or of a photographic
stated that art. 6 (1) Resale Right Directive work. Also, as stated in the doctrfAehaving
must be interpreted in the sertbat is not in mind the frugifer nature of the resale right,
opposing to a national disposition whichit least all the life of the whor and is the
reserve the benefit of the resale right only tesubject of being inherited for 70 years after
the legal inheritors of the author, excludingthe death of author, according to article 25 of
the testamentary legatéés Law no. 8/1998".

44 Derclaye,Research Handbook on the Future of EU Copyrigbt

SArt. 1 (1).

“SArt. 1(2).

47 Article 6 Persons entitled to receive royalties

1. The royalty provided for under Article 1 shall be payable to the author of the work and, subject to Article 8(2),
after his deatho those entitled under him/her;

2. Member States may provide for compulsory or optional collective management of tle poyabed for
under Article 1;

“Marinescu, 0Gestiunea colectivt a dreptului de autor
“n domerl28u 0 : 126

“RoH, BogdaMatei,5rpeipntevalnude aut orTrafat 284.r ept uril e conexe
0RoHBogdan, SpineanMatei,Dr e pt ul de aut orTrafat 286286 pt uril e conexe

SIAt.258 (1) The economic rights provided for in Articles

his death shall be transferred by inheritance, agugtdi civil legislation, for a period of 70 years, regardless of the
date on which the work was legally disclosed to the public. If there are no heirs, the exercise of these rights shall devolv
upon the collective administration organization mandateatidguthor during his lifetime or, failing a mandate, to the
collective administration organization with the largest membership in the area of creation concerned.

(2) The person who, after the copyright protection has expired, legally discloses fostthienéra previously

unpublished work to the public shall enjoy protection

of the protection of those rights shall be 25 years, starting at the time of the first legal disclosure todhe publi
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The Directive on the enforcement of will receive remunerations over a longer
intellectual property rights such as period of time.
copyright and related rights, trademarks, The Directive also strengthens the
designs or gants was adopted in April 2004. position of performers with a number of

The Directive requires all Member accompanying measufés
States to apply effective, dissuasive and - A 20% fund for session musicians,
proportionate remedies and penalties againgaid by the record compas. This
those engaged in counterfeiting and piracyemuneration ensures that performers who
and so creates a level playing field for rightare forced to sell their rights against a -one
holders in lhe EU. It means that all Member off flat fee obtain additional payments
States will have a similar set of measuregjuring the extended term. The fund would
procedures and remedies available foapply to all recordings which benefit from
rightholders to defend their intellectualthe term extension.
property rights (be they copyright or related - A 'use it or bse it' clause, which
rights, trademarks, patents, designs, etc.) iheans the record company will have to cede
they ae infringed. The similar set of control over its copyright to performers if it
measures refers to: measures for preservirdpes not market the sound recording
evidencé?, right of informatio®, provisional containing the performance. If a record
and precautionary measures corrective company does not market a recording
measures, injunctionss, alternative despite the performers' requesthe
measure¥, damages, legal cost® and performers will get their rights back and can
publication of judtial decision. market the recording themselves.

Directive  2011/77/EU  of the - A 'clean slate' provision, which
European Parliament and of the Council of means that producers are not entitled to
27 September 2011 amending Directive make any deductions from the contractual
2006/116/EC on the term of protection of royalties due to featured performers during
copyright and certain related rights the extende term.
extended the term of protection for According to art. 2 of the Directive
performers and sod recordings to 70 years. Member States shall bring into force the
In this way the Directive narrows the gaplaws, regulations and administrative
between the copyright term of protection forprovisions necessary to comply with this
authors (currently life plus 70 years aftee  Directive by 1 November 2013.
authors' death) and the term of protection for In Romania, the Directive was
performers (currently 50 years after thetransposed through Law no. 5845 for the
perfomance). Consequential the performersnodification and completion of Law no.

8/1996. The Law no. 53/2015 was adopted

S2Art. 7.

SSArt. 8.

54 Art. 9.

% Art. 10.

5 Art. 11.

5T Art. 12.

8 Art. 13.

9 Art. 14.

80 Art. 15.

61 http://ec.europa.eu/internal_market/copyright/tgmmatection/index_en.htm
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after the term prescribed for theconsidered to be an orphan work has, at any
implementation of the Directive, Romaniatime, the possibilityf putting an end to the
being for a short time in the piefrigment orphan work status in so far as his rights are
procedure. concerneéf.

Directive 2012/28/EU of the Euo- The permitted uses of orphan works
pean Parliament and of the Council of 25 are set out in article 6 of the Directive, for
October 2012 on certain permitted uses of this Member States shall provide for an
orphan works sets out common rules on theexception or limitation to the right of
digitisation and online display of smlled reproducton and the right of making
orphan works. Orphan works are works likeavailable to the public provided for
books, newspaper and magazine articles amdspectively in Articles 2 and 3 of Directive
films that are still protected by copyright but2001/29/EC to ensure that the libraries,
whose authors or other rightholders are no¢ducational establishments and museums, as
known or cannot be located or contacted tevell as by archives, film or audio heritage
obtain copyright permissiof’s Orphan institutions and pblic-service broadcasting
works are part of the collections held byorganisations are permitted to use orphan
European libraries that might remainworks contained in their collections in the
untouched without common rules to makefollowing ways:
their digitisation and online display legally (a) by making the orphan work
possible. available to the public, within the meaning

For the purposes of establishingof Article 3 of Directive 2001/29/EC,;
whether a work or phonogram is an orphan (b) by acts dreproduction, within the
work, the libraries, educational establish meaning of Article 2 of Directive
ments and museums, as well as by archive2001/29/EC, for the purposes of digitisation,
film or audio heritage institutions and making available, indexing, cataloguing,
public-service broadcasting organisationgpreservation or restoration the libraries,
shall ensure that a diligent sedidls carried educational establishments and museums, as
out in good faith in respect of each work orwell as by archives,ilin or audio heritage
other protected subjeatatter, by consulting institutions and publiservice broadcasting
the appropriate sources for the catggof organisations shall use an orphan work only
works and other protected subjecatter in  in order to achieve aims related to their
question. The diligent search shall be carriegublic-interest missions, in particular the
out prior to the use of the work or preservation of, the restoration of, and the
phonogram. provision of wltural and educational access

The Directive establish also the mutualto, works and phonograms contained in their
recognition of orphan work stafiisin this collection. The organisations may generate
way a work or phonogram whiclis revenues in the course of such uses, for the
considered an orphan work in a Membeexclusive purpose of covering their costs of
State shall be considered an orphan work idigitising orphan works and making them
all Member States. By consequenceavailabk to the public.

Member States shall ensure that a Member States shall bring into force
rightholder in a work or phonogram the laws, regulations and administrative

52 Art. 2.
53 Art. 3.
64 Art. 4.
55 Art. 5.
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provisions necessary to comply with thislicensing of rights in musicaivorks for
Directive by 29 October 2014. By present, inonline uses into Romanian Law on copyright
Romania the collective managementand related rights requires a minimum set of
organisations submitted to the Romaniamprovisions taking into consideration the fact
Copyright Office (ORDA) proposals for that Romania implemented already the
transposing the Directive, but the Directiveprinciples of the Recommendation
wasnot i mplemented R@5737/EC.

The last of the Directives adopted by The main dispositions of tHairective
the European Union is thBirective on refer to:
collective management of copyright and - Definitions®® 7 more than 14
related rights. definitions are set by the Directive, some of

Chronologically he predecessors of them can be implemented also into the Law
the Directive were the Recommendatiomo. 8/1996, for example the definition of
2005/737/EC regarding the traherder user;
management of copyright and related rights - General principle® like the fact that
for the online music services, adopted bycollective management organizats act in
the European Commission at 18.10.200%the best interests of the rightholders whose
the public hearings on governancd orights they represent and that they do not
collective management in the Europearimpose on them any obligations which are
Union (Brussels, 23.04.2010) and thenot objectively necessary for the protection
proposal of the Directive (11.07.20%2) of their rights and interests or for the

The Directive 2014/26/EU on effective management of theights.
collective rights management and multi - Membership rules of collective
territorial licensing of rights in musical management organisatidhsincluding the
works for online uses aimet ensuring that electronic ways to communicate with the
rights holders have a say in the managememembers;
of their rights and envisages a better - Rights of rightholders who are not
functioning of the collective managementmembers of the collective management
organizations in the EU. The Commissionorganisatioft, which in my opinion had to be
will work closely with the Member States in set downalso in the Statue of the collective
order to achieve a correct figposition of management organisations;
the provisions of the Directive into national - General assembly of members of the
law by the transposition date of 10 Aprilcollective  management organisafi§n
2016.De lege ferendathe transposition of including the possibility of the members to
the Directive 2014/26/EU on collective vote through a representative or for voting by
rights management and mulérritorial electronically means;

%AnaMari a Marinescu, Gheorghe Romi Han, Alina Havza,
col ecRe witsot,ad Robn©ept ul Pr o pnr. 8 (012): 238. I ntelectuale
%AnaMari a Marinescu, OAnaliza Directivei 2014/ 26/ UE

gestiunea colectivt a dreptumRievorstde RamOot dHe Br dapte
Intelectualenr. 3 (2014): 112121.

S8 Art. 3.

SSArt. 4.

OArt. 6.

LA 7.

2 Art. 8.
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- Supervisory functioff which, in my Law no. 8/1998 and in some cases, for
opinion, is not set very clearly, becauseexample the annual transparency report, it is
interfere with the functions of the Censorsprovided by the Law no. 8/1996 in the form
Commission establish by the Romanian lawsof the annual report. So, in my opinion, the
If this function will be done by external transposition of these provisions have to very
auditors, it will be very expensive for some ofwell compared in order not to excassioad
the collective management organisations inhe obligations of the collective management
Romania; organisations.

- Collection and use of rights reveritie - Enforcement measures divided in 3
deduction® and distribution of amounts due parts:
to rightholderé. In my opinion, the weak a) Complaints procedur®sset by the
spot of the Directive is the distribution of collective management organisatiorfer
amounts due to rightholders. The yigions dealing with complaints, particularly in
regarding this point of the Directive wererelation to authorisatioto manage rights and
better set in the proposal of the Directive thatermination or withdrawal of rights,
the Directive itself. membership terms, and the collection of

- Management of rights on behalf of amounts due to rightholders, deductions and
other collective management organisatiéns distributions.

- Relations with users: Licensifigand b) Alternative dispute resolution
Usersodo d%ligations procedure® between collective management
- Transparency and reporting divided in Sorganisations, membersof collective
parts®: management organisations, rightholders or

a) Information provided to rightholders users regarding the provisions of national
on the management of their rights; law. In my opinion, this disposition address to

b) Information provided to other a very wide range of subjects, add lege
collective management organisations on thferenda could be implemented only as
management of rights under representatioregards, on the one hand, leotive
agreements; management organisations and, on the other

¢) Information provided to rightholders, hand, collective management organisations
other collective management organisationand users.

and users on request; c) Dispute resolutidi.
d) Disclosure of information to the In the present, in Romania, we are in
public; the stage of the First Compliance Table. For
e) Annual transparency report. this, the collective management

Most of the transparency measureorganisatims communicated to the
mentioned before are already set down in

7 Art. 10.

74 Art. 11.

S Art. 12.

6 Art. 13.

T Art. 14-15.
"8 Art. 16.
Art. 17.

80 Art, 18-22.
8L Art. 1347 135.
82 Art. 33.

83 Art. 34.

84 Art. 35.
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Romanian Copyright Office their proposalswere approaching the term of 50 years of
of implementing the Directive. protection, we will understood we it was a
need to extendkthe term of protection for
performers and sound recordings to 70
3. Conclusions years. If we think that UE are functioning

L ..more than 250 collective management
The European D'reCt'Vesadomedt'”societies, that are managing annually

2004 refer to a wide range of SUbJeCtSrevenues for more than 6 milliards EURO,

according to the needs of economic an%md the remunerations resultedm music

technical evolution of th society. In my ; . 0
opinion, the most ambitious of them is thel o9 represent approximately 80% from

Directive of copyright and related rights inthe revenues collected by the collective
the informatioprilalg society. Also gas I management  societi®s we  will
mentioned previously, it W)E;.S the D,irectiveunderStOOOI we it was a need to adopt a
that enera?e most o{‘,the controversial Directive on collective management of

9 . copyright and related rights.

After 2004, we can observeperiod lvzi h . .
extremely relaxed for the European Union A_na yzing  the D|rect|vg on

) . . collective management of copyright and

for adopting new Directives, therefor were

adooted onlv Directives that repealed an elated rights, | can affirm that its impact
P y birs : P n the collective management activity for
replaced older Directives.

After 2011, we can observe a newSure cannot be measured now: maybe it

wave of EU Directives one moreimportantWiII ultra-regulate the activity of the
than the other, culmating with the collective management societies, or

adoption of the Directive on the coIIectivemaybe it will nodernize the Law no.

management of copvriaht and related8/1996 on copyright and related rights
. gement pyrgnt ¢ . _““which is already exceeded by the practical
rights, which in my opinion is the first

supranational act on the management ofsituations. It will take years to quantify the
pra . 9 ... impact of the Directive, at least as regards
copyright and related rights, because till it

adaptation some of the Directivagere its benefits, but is sure that the way in
P which the collectie management activity

:??{;Qg to the collective management ofis done is not neutrélfor the EU and that
9 Tﬁe new generation of Directives the role of the collective management is
(term of protection. orphan works ang9drowing in the universe of the digital &ta

collective  management), demonstratem Romania the level of harmonization is
again the interest of EU on finding Iegalpretty high, except the fact that the

solutions to problems that we can find inDi Fective on orohan
practice but also a way to preserve a field. | ted till d it will pb
that is bringing so much money to the gy/mpemented it now and it wi €
and international economy. If we thinklmplemer_ﬁed after the_ ‘e”T‘ prescribed for
that the phonograms of Beatles or Elvistransposmon. If the Directive on the term

8%Ro'H, Bogd aMatei,D5peipnteual n udrepturdelconexe Trafat, 490492,

8%Marinescu, Ro mi "Han, Havza, OAnaliza Propunerii de
%Andr ® Ludaguesludadraii te de |l a propri @t @dli itlets®exs,i Par e ts
2006),559.

8 Mihaly Ficsor,Gesti unea colectivt a dreptuyri(lBaurcude Haut omun
Juridic, 2010), 165.
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of protection and theDirective on the repeat in the case of the Directive on the
orphan works, were transposed in thecollective management of rights. Foris,

national

legislation after the term of course, there is a need also for some

stipulated in the Directives, hopefully this political will.
will not happen and the scenario will not
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TAXATION OF PERFORME RS®6 RI GHTS IA ROMANI

Mariana SAVU"

Abstract

In accordance wi t ltheltahoe) ,L atwh en op.e r8 /olr drdedr s( /
exercisaheir rights througtrollective managemerior a range of economic rights provided
for in article 123 of the Law. A number of neprofit associations of various intellectual
property right holders were established in this sense.

Among them, CREDIDAM isélP e r f o rAsseciateod, apart from that of authors
(UCMRADA) or of that of phonogram producers
Decisions, these Associations have each of them received a certain role in the collection of
the rights which must be dettively managed.

CREDIDAM activity is strictly regulated by Law; the duties and activities that it can
carry on are performed under the provisions of the special law, the Law 8/1996 on copyright
and related rights, and under their own ArticlesAsfsociation. As a trustee, CREDIDAM
activity consists in collecting the remuneration due to performers by the companies that use
their artistic performances, and distribution of the appropriate remuneration to the artists,
depending on the actual use ofettRepertoire based on which they empowered
CREDI DAM. 0o

Keywords:Per f or mer sdé Association, intellectual
artistic performances, distribution of the appropriate remuneration to the artists.

copyright and related rights Romanian
_ Legislator was ingired by the provisions of
1. Introduction the International Convention for the
The rights related to copyright or Protection of Performers, Producers of
finei ghboring right s &hogogramsh e y ange r eBreadcasting r e d
in the French doctrine and jurisprudenceOrganizations, signed in Rome on October
were regulated for the first time by the
Romanian law by Law no. 8/1996 on

" AttorneyatLaw, Ph. D Candidate, Faculty of LawmaliANicol.
liliana.savu@credidam.ro).

Published in the AOfficial Gazet t d996 &s aRemded and a 0 , I
supplemented by Law no. 285/ 2004, published i®h the A
2004, as amendednd suppl emented by Governmentds Emergency (
AOf ficial Gazette of Roma 2806, asamended and supptermentedoy Law wof Se |
329/ 2006 on t he approval of 6.0 }2&2006 nfer rthie GamendBente and e n c y
suppl ementation of Law no. 8/1996 on copyright and r €
Part I no. 657 of July 3% 2006. (All the remarks hereinafter referred to regarding the Law no. 8¢h@@@lways
refer to its form as amended and supplemented by Law no. 329/2006).
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26", 1962 and the Convention for the 285/ 2004 in June 2004,
Protection of Phonogram Producers againdEmergency Ordinance no0.123/2005 in
Unauthorized Copy of their Phonograms,September 2005, and by Law no. 329/2006

signed in Geneva on October2497E. in 2006, has undergone significant
The rights related to copyright areamendments and supplements.
intellectual property rights, other than Following the adoption of this

copyrights, which are enjoyed by theRegulation, many organizations were
performers, for their own performances, thecreated in Romania for the management of
producers of audio oerdings and the copyright ad related rights, currently
producers of audiovisual recordings, foroperating a number of 17 Collective
their own recordings, and the broadcastindlanagement Organizations.
and television organizations, for their own
shows and program services.

The collective management of 2. Content
copyright and related rights emerged when
the first lavs on copyright and related rights
began for the first time to be adopted,
practice that has developed over th
centuries with the evolution of scientific
progress. Thus, we may say that copyright

has been collectively managed since the la e latter having the possibility to receive

h
18" Century their . dye, rem}:{nergtié)n either by direct

The first Perfora?:?Eb .C I
. . . | Aq\/l mem%ers p, or%y means ot a
were established in France. At first, the mIe?oreign collective management association

of professional association$ that of that has a Management Bilateral Agreement
fighting, inter alia, for the full recognition signed vith CREDIDAM for mutual

and consideration of copyrights were .
combined with the elements of the coIIectiverepresentat'on' Thus, CREDIDAM has both

management of rights. the right and obligation to collect the related

Establishment of the first organizationrlghts due to performers from a series of

of this kind is strongly related to the name O#egal entities, which are bound to pay such

Beaumarchais. He was the one who led threemuneratmns, for a number of over 12000

o s .performers i, menmhers - and of nearl .
|l egal Abattl esbo agalp h.e”b[ egfjres Which
certain legal reservations in respect of the:L gbg()bo S{‘orelgn peﬁformers répresented

recognition ad consideration for moral and ;n?:émet:g Sisch ;nctt?\;ir:a“iﬂcg:veslIizertile
economic rights of authors. 9 ' y '

. . n han maintainin rmanen
In Romania, the collective °N€ and, aintaining a permanent

management of related rights was regulateﬁgr?;nsléw;?\'loeg (\)’\]f'ttﬂep:{;%rorﬂﬁress ‘;’g‘d mwt'ith
for the first time by Law no. 8/1996 which, P guig

by the amendments brought to it by Law no.the activity of Collective Management

Associations and, on the other hand, the

A) On the Romanian territory,
CREDIDAM is the most representative
aCollective Management Association for
Performerso Ri ght s.
CREDIDAM represents both
erformers from Romania and from abroad,

2Romania joined the Rome Convention on the Protection of Performers, Phonogram Producers and Broadcasting
Organizations by Lawno. 76 of Apri'8 1998 as pObfisihald Gazeéethte Aof Romani a
April 14", 1998.

3 Romania joined the Geneva Convention on the Protection of Phonogram Producers against Unauthorized
Copying of Phonograms by Law no. 78 of Apfil8 199 8, as publ i zsétetde i mf t RE@maArOIf 4 6 .
I, no. 156 of April 17, 1998.
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development and organization of collectingamounts. Consequently toch actions, the
and distribution capacity of the amountsamounts to be recovered arrive at a distance
owed by various debtors. of three or four years from the date that they
In  accordance with the legal should have been paid by the debtors. The
provisions, CREDIDAM undertakes the large number of such actions (there are over
obligation of collecting and distributing the 568 active cases on trial before the Courts of
remunerations under the managemeniustice) leasl to a timelag between the
mandate as granted by the right holders. Themoment the amounts would be due and the
distribution of collected amounts is one when the amounts can be effectively
performed subject to the law, to the Articlesrecovered from the debtors and distributed to
of Association and to the Distribution Rules,the performers. The number of legal actions
as approved by the General Assemblyalso involves an additional effort in
Amounts from the remunerations collectedcoordinating the wde of attorneys
by CREDIDAM are directly distributedto r e pr esent i ng CREDI DAMOS ¢
the holders of rights, the performers,disputes with users. The communication of
depending on the actual use of their owregal solutions as well as the supervision for

performances, after deducting adeveloping a unitary jurisprudence is
management quota (fee) irder to cover the essential for CREDIDAM activity.
operating expenses. As artistic performances of some

The management quota (fee) for theperformers,members of CREDIDAM, are
members of this Collective Managementalso broadcasted abroad, CREDIDAM
Association- CREDIDAM i complies with proceeded to signing the 33 bilateral
the maximum percentage as provided bwygreements as well as to "uploading" the
Law no. 8/1996, with subsequentrepertoire in international joined databases.
amendments and supplements. Forrtbe  (IPDA%and VRDE)
members, the management quota (fee) is  Upon his/her enrollment as a member
given by the actual expenses borne for than theAssociation, each performer pays a fee
management of rights (both collection andof RON 10. Subsequently, the actual
distribution), but it does not exceed 25%. collection activity of the amounts owed by

The remaining amounts are taxedthe debtors that use the repertoire managed
according to the provisions of the law onby CREDIDAM is conducted by
taxation. Distribution of remunerations to withholding a management quota/fee of the
the beneficiaries of rights is carried outmoney due to artists, gerned by a special
every six months. Law No. 8/1996 on Copyright and Related

If bilateral agreements concluded withRights and which may not exceed the
the partner Management Associations fronmaximum of 15%.
abroad provide otherwise, the distribution to According to the Law on Copyright
foreign beneficiaries shall be madeand Related Rights, the management
according to the agreement. guota/fee which CREDIDAM enjoyed was

Because of the great number of debtorsp to 15% of the collected and distutkd
from which CREDIDAM is required to amounts, amount which has to be used for
collect the amounts due to performers, théoth the collection activity and the
association is often in a position to initiatedistribution one of the collected
Court actions in order to recover dueremunerations. By way of example, within

4 International Performers Database Association
5 Virtual (Musical and Audiovisual) Recordings Database
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the collection activity CREDIDAM uses the money to be covered from the amounts
management fee for the issuance of thpayable/due to artists.
approximately 1080 invoices/year, for From this brief description of the
notifying the users, paying utilities (rent,complex activity carried out by the
phone bills, internet connection Collective Management  Association
subscription, s u b s cOREDNOAM,owe havé to rensurd oursélves n e t
boxes" allocated for use to each member bthat the provisions of the Fiscal Code are
the organization, based on USERNAME andegaly applied to the actual facts:
PASSWORD, salaries, postage, msta I The activity carried out by
duties, expert fees, attorney fees, arbitratio€REDIDAM, a Collective Management
feesi a single arbitration carried out in orderAssociation, is governed by Law 8/1996 on
to develop certain methodologies meangopyright and Related Rights,
costs of approximately RON 50000, and in  § The revenues gained by CREDIDAM
2012 we had four arbitrations which wereare revenues from the intellectual property
subsequently cancelled by the Cswt their due by the ugs to the holders of rights
solutions were modified), as well as forrelated to copyright, more precisely to the
expenses caused by the distribution operformers,
collected remunerations.  Community Principles on the
The authorization granted by artists isgenerating event and on the chargeability of
a special delegation both from the point ofyAT establish that revenues due for the

view of its granting method (under Law no.period before becoming a VAT payer, are
8/1996 on Copright and Related Rights) not subject to VAT

and from the point of view of costs, because To the extent that such an association

the Principal does not transfer money intqjeems that one of its rights is affected by the
the account of the organization. In order tqax authorities as far as the interpretation and
receive the management fee, CREDIDAM isgpplication of legal provisions in tax matters

the one that has to endeavor to collect angre concerned, then it may address to the
distribute he amounts of money in order to Court of Justice.

withhold the management fee in order to be Accordingto art. 8 paragraph 1 of Law
able to run its activity. Any economic p ¢ . 554/ 2004, Atich per sot
blockage affects the activity of this incurred damages regarding one of
collective management organization. Ahjs/her/its legal rights or regarding a
major issue is the one regarding VAT.|egitimate interest because of an unilateral
Although the collective mam@ment administrative act, and received an
associations are neprofit organizations ynsatisfactory response to his/her/jrior
without Carrying out economic activities, Comp|aint or has received no response
they are subject to VAT payment. If thewithin the period of time as provided by art.
organization has issued an invoice in ordep paragraph 1, letter h, may notify the
to collect remuneration, and the user refusegsompetent Administrative Court in order to
to pay it until the due date, CREDAM is  request for the cancellation of all or part of
bound to pay the relating VAT to the Statethe act, the repair of caused digB and'
Budget by the 25 day of the following possibly, the repairs for moral prejudice. The
month, which, because of the fact that theyerson who/which considers that he/shefit
amount was not CO”eCted, will be pald Onlyincurred damages regarding one of
from the management fee. The CREDIDAMhjs/her/its legitimate rights or interests

Articles of Association does not allowish pecause of failure to settle it within due time
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or by an unjustified refusal toetfle an unsolved prior complaint within the legal
application/request, as well as by arefusalto e r mo .
perform a certain administrative operation The Supreme Court considered the
required for the exercise or protection ofConsti tuti onal Courtds
such legitimate right or interest, may also409/2004, which established that the
notify the Admini st mpracedure eof @mpealing .against the tax
Likewise, according to art. 11, administrative acts before theTax
pargraph 1, letter ¢ of Law 554/2004, Authorities, which is currently regulated by
AThe requests f orthe pravisions bflad.t2050and seqf of then
individual administrative act, of an Fiscal Code, does not grant jurisdiction,
administrative contract, for the recognitionhaving the nature of a prior complaint, as the
of a claimed right and for the repair of theone provided by art. 7 of the general Law no.
caused prejudice, may be submitted within &54/2004. In this case, byilencing the
months sine: (...) c) the expiry of the special law, the general rules in art. 11,
deadl ine for sol vi n garaghaghl,petter @ of lave56412004, avhicht (.
According to art. 2, paragraph 2 ofcompletely value the right to notify the
Law no. 554/ 2004, A tCbuetsupposing that thefpiioecomptaiativass a |
solve the request regarding a legitimate rightot solved within the legal term, become
or interest or not responding the applicanincidental if the Tax Authodty failed to
within a due legal term, are assimilated to thsolve the complaint within the legal term.
unil ater al admi ni st r a tBasically, afterttte expiry of the legal
Accordingly, under art. 8, paragraph 1,term for solving the preliminary procedure
in conjunction with art. 11, paragraph 1,(the tax complaint), within which the
letter ¢ and with art.2, paragraph 2 of Lawcompetent authorities, culpably, has not
554/2004, the entity is entitled to submit aissued any solution, by granting eth
file to the Administrative Court by which, as Administrative Courts  the proper
a result of failing to settle the Tax @plaint jurisdiction to settle the case for the
within the legal term, requests for thecancellation of the tax administrative act and
cancellation of the assimilated harmful taxof the assimilated act, represented by the
administrative acts. lack of response to the complaint, the bodies
The practices of the Supreme Courtwhich had to solve the complaint are
also comes to support the above, the Highutomattally discharged from solving the
Court of Cassation and Justice ruling as administrative procedure, they no longer
principle, by the Decisn 1224/2009 on the having the right to issue any solution.
plea of inadmissibility of the action raised by The 45 day term provided by art. 70,
the Tax Authorities for not solving the paragraph 2 of the Fiscal Code for solving a
appealed Tax Complaint, that the latter icomplaint, is an imperative deadline
culpable for not solving such Tax Complaintprovided by law, not a simple
within due legal term, for which reason therecommendation, similar to the 30 day term
Supreme Court he as admissible the direct required for the taxpayers, within which they
inti mation of t h e Caarusubimit the tar comptainti{ag provideed by A t
refusal of the Defendant obviously art. 207 of the Fiscal Code) and which is an
constitutes the grounds for not solving themperative deadline, provided under the
administrative complaint, which resulted inpenalty of forfeiture. Therefe, in case of
prejudicing the Plaintiff and to the right of exceeding the 45 day term for solving the
the latter to otify the Court of this case of administrative procedure, the competent
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bodies are deprived of the right to issue aegotium is so contained in a number of
solution. interdependent acts, that give substance to
To construe otherwise the regulationghe tax decision and which lead together to
of the fiscal procedural law would mean aits effectiveness.
serious violation of tgxayer s 6 r i gJUhilateralo ficts may be seen as
access to justice, by being forced to waiprodwcing final legal effects only when they
indefinitely (sine die) for the issuance of abecome irrevocable. Only from this point the
solution by the tax authorities in the priorrightful subject is aware of the entire content
administrative procedure and could lead t@f the legal report generated by the Tax
serious abuses by tax authorities, whictAdministrative Authority, the right and
could deliver anytimea solution in the obligations established by the latter and
preliminary procedure, even after solvingespecially their grounds.
the dispute before the Litigation Courts, the The opposite of this principle could
issuing moment being practically at theirlead to legal uncertainty which is
discretion. impermissible particularly in the field of
B) The Tax Administrative Act as taxation law, where the consistency and
negotium, subject of the cancellation actionpredictability of the acts are core principles.
The presencef elements that lead to As Professor Antonie IORGEAN claims,
the cancellation of the tax administrativerelated to prior complaints in the
acts issued during tax inspections also bringdministrative law, this preliminary stage of
the cancellation of the assimilatedthe administrative complaint (appeal), where
administrative act represented by the lack othe will of the two fiscal subjects of the
an answer to the administrative complaint. t axat i on r eport meet , A
The legal reportof taxation right principle of revocability of admiistrative
emerges after the issuance by the competeatc t. s 0
Tax Authorities of the tax administrative act, In this respect it is also the art. 216
a document by whi c hpatagrapip & yofe thed Biscall Cade, ewdicha r e
regulated. On this report, the creditor is thgrovides that, if the tax administrative act is
State, which is the rightful collector and itcancelled, a new one shall be concluded
has the obljation to pursue for the accurateAwh i ¢ h  wi | | take i n cons
collection of the amount which is to be paidt h e reasons 0 Thus,t thee deci
by the taxpayei i.e. the debtor. The Tax decision for solving the complaint appears as
Negotium includes several rights andthe last form of consent of the
obligations of the subjects in the Tax ReportAdministrative Authority, a binding and
which emerge in certain tax administrativefinal form both for the taxpayers and for the
acts, & instrumenturf. Such tax admi Tax Administrative Authority.
nistrative operation, generically called

5 The taxation law doctrine lists, among the rights and obligations of the taxation law subjects, the following:
achievement of prior procedure acts; finding taxable earnings and assets or issuance of tax debt securities,
amendment of the obligations inckdlin the tax debt securities and payment of financial dettsigetary. In this
respect: R. BUFAN, B. CASTAGN E Dreaty ofATaxatiSnALBWl Genexah Rart M. MUT /
Volume |, Ed. Lumina Lex, 2005, pag. 30303

" This principle also emergé®m the jurisprudence of the European Community Court of Justice which held that
the principle of revoking the administrative acts that create subjective rights involve, in pagipelaon's right to be
heard before the individual measure is tallea,person's right of access to their own file and the obligation of the
Administration to motivate its decisioA. IDRGOVAN, L. VISAN, A-S. CIOBANU, DI. PASARE:The Law of
Administrative Offenses. Comments and Jurisprudésiugersul Juridic 2008, pa69i 173.
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The rol e of c o mpihtadléctonal @repertg eights | de rmet npay
decision is tashow the reasons, to confirmincome tax. From checking the records of
or to deny the acts previously issued by théhe Ministry of Finance, we see clearly the
tax authorities, together forming a whole, a&actual basis of these claims for the
single tax administrative negotium, whichcollective management associations, of
creates rights and obligations for taxpayerswhich the most important are: UPFR,
In this respect it is also art. 213, paragraph UCMR-ADA, ADPFR, ARDAA, UNART,
of the Fiscal Code G@GOPIYROh DACINSARA,PPERGAM.h at :
solving the complaint, the competent body Both ORDA and the European
shall check the grounds de facto and de jurAssociation of Performers (AEPQARTIS®)
which gave rise to the issuance of the tasent detailed information about the lack of
admi ni strative act . @nyincidences of economic activities for the

The decision for the settlement of thepurposes of tax on revenues (corporation tax)
complaint completes & decision of the over the field of collective management
administrative authority by adding the associations.
instrumentum to the tax control instruments, Howeve, the tax inspection bodies
by which the Tax Authority finally decides argue that for the management fees which are
upon its obligations, the decision for solvingimperative in order to support the operational
the complaint no longer being admi expenses, the collective management
nistratively revocable. The irfality is associations should pay an income tax. In my
provided right in the end of the Decision foropinion, the reasoning of tax inspection
the Settlement of the Complaint, whichbodies is basd on misunderstanding the

generally provides tmarmdr inAvhidhithe copyeight asd relaited i s

in the administrat i vights ccolleciive amanmagementy systeanmis .
By developing the preliminary organized both in Romania and in the EU
procedure of the administrative complaint Member States. Although the collective
in general, and the tax complaint, inmanagement associations are -poofit
particular, procedure which is performedorganizations that participatein the
before the issuer of the act, a new phase ifulfillment of legal obligations of debtors and,
issuing the tax administrative act has beealthough the operation and organization
established. This phase, which gives thenethod of this activity is established by
possibility to the issuing authority to rev@k normative acts, the control bodies have
the administrative operation or to strengthenhought that this is an economic activity.
the tax negotium, leads to the emergence of  Directives and treaties to which
a new instrumentum. All these instru Romania is part of, define:
mentums compose the challenged tax § Ar e v eincorges from intellectual
administrative act and the illegality groundspr operty ri ght so mean
for any of the former entail the cancellationcollective management association on behalf
of the whole. of right holders, whether they come from an
C) The collective managementexclusive right, from a remuneration right or
associations do not owe any income.tax  from a right to compensation. By way of
The collective management asseciaexample here we have the compensatory
tions which rights emerge only from theremuneration for private copying;

8 Romanian Office for Copyright, public control body/authority, which oversees and controls traivemlle
management organizations.

Al

r

Il nternational Structure of Performersoé6 Collective
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f Amanagement f eed arderaioscoverh the aperativen required
charged by a collecting society (in RomanigeXpenses.
by a collective management association) in From these legal provisions it results
order to entirely cover the costs relating tdhat, precisely according to the law,
the management services for copyright an€€REDIDAM has the right to receive a
related rights; commission fee in order to cover only its
The Tax Inspection bodies thithat the operating expeses
activity of collection of rights related to Such commission fee is apart from the
copyrights is an economic activity carried outmembership fee which is a small one, and it
by CREDIDAM with the purpose of gaining is paid upon registration of a new member
profits, subject to the laws governing the The reason for the existence of such
economic activity specific to NGOs ascommission fee is the one of a contribution
provided by art. 15, paragraptoBthe Fiscal fee received from the members, through
Code. which they participate to the common
This point of view is inconsistent with expenses of the organization. Besides that, the
Law no0.8/1996 on copyright and with Explanatory Dictionary of the Romanian
CREDIDAM Articles of Association, both Language defines theontribution fee as
leading to one conclusion only, that sucH ol | o ws: imoney/ cash co
management quofdee) obtained as a result common expense paid by the members of an
of the collecting activity shouldebincluded o r g a ni zTis icommmission fee is
as in-cash or iskind contributions of determined by art. 18, paragraph 2 of the
members or sympathizeas provided bywrt.  Articles of Association
15, paragraph 2, letter b of the Fiscal Code. The amounts resulting from the
C.1)Operation of CREDIDAM activity remunerations collected by CREDIDAM are
as a collective management organization  directly distributed to the rightolders in
In accordance with art. 124 of the Law,proportion to the real use of their own
Ahe copyright and related rights collectiveperformames, deducting a management
management organizations, as referred to agiota (the commission fee) for covering the
collective management bodies/organizationsperation expenses.
within the law text, are, for the purposes of The  management quota  (the
this Law, legal entities established bycommission fee) for the members of the
freedom of association which main ebj of CREDIDAM  collective management
activity is to collect and distribute those rightsassociation is the maximum percentage
which management is entrusted to them byprovided by the Law no. 8/1996
the rightholderso In order to exercise this These provisions of the Articles of
rightso collecting aAssdciaton are theiefora suppementadeeven vi t vy
organizations should be based on Articles dfy the legal provisions:
Association prowming for, according to art. Art. 134 (2) The collective management
127 of the Law, inter alia shall be exercised according to the following
(1) the Articles of Association of the rules: ...
collective management organization has to b) the commission fee due by the right
include provisions regarding holders whoare members of a collective
i) the methods for establishing the management organization for covering the
commission fee due by the rightlders to operation expenses of the same, as provided
the cdlective management organization inby art. 127 paragraph (1) letter i), combined
with the commission fee due to the collective
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management organization which is a solén relation to an amount for which retem is
collector n accordance with the provisions ofrequired by a legal provision, and the
art. 133 paragraph (2) letter c) and paragrapmanagement quota (fee) which any collective
(4), cannot exceed 15% of the annuallynanagement organization may withhold is
collected amounts; covered by a special law which governs the
All these provisions should have leadedperation of such legal entities.
the Tax Inspection Bodies to the obvious CREDIDAM does not play the role of a
conclusion that it is not a econaactivity, company ollecting debts/receivables, a
but to the conclusion that it is only acompany having as object of activity the
contribution of the members to thepurchase of receivables due and unpaid at a
CREDIDAM operation expenses. lower price in order to generate a profit by
C.2) CREDIDAM does not carry their recovering at the original price. The
out an economic activity classified byundersigned is an organization which, for the
gaining a profit purpcses of the law, performs a service to a
The Fiscal Code defines the activity ascertain ~ category — of  taxpayers, thus
any activityperformed by a person with the @PProaching more to an organization
purpose to gain profit. The revenues ar@erforr_mngapubllc service basc_ed on a special
accounting elements defined by Orde@uthorization granted by the artist.
3055/2009 as being an increment of the  1he CJUE (Court of Justice of the

economic benefits registered during theEuropean Union)stressesin the Case €
accounting period, as inflows or increases i*67/08,Padawanthat CJUE has established

assets or reductionf odebts. which are that, regarding the remuneration for private
reflected in increases in equity, other thar€OPYing, this payment system: complies with
those resulting from contributions of thet® requirements of this "proper balance” to
shareholders. be provided that persons who have the

Consequently, the taxable activity, in€quipments, devices, andydal r_eproductlon _
terms of tax on returns, is the one pursuing fcSUPPOrts and, on that basis, make this
economic benefits that would result in an€duiPment, de jure or de facto, available to
increase in equity. private users or provide the latter with a

The same concept also emerges fror"€production service, are debtors of the

the economic activity in terms of VAT, which obligation to  finance an  equitable
is characterized by the purpose ofcompensation, to the extent thia¢y are able

continuously gaining income (art. 12710 passon the real task of such funding on the

paragraph 2 of Fiscal Code) Even if thisPrivate users (paragraph 50) ,
definition is mainly used in relation to VAT, The Law 8/1996 requires a certain
the thing which characterizes an economi@€chanism for collecting copyrights, which
activity in all fiscal areas contrary to any othe1as @ dual role: o
simple activity is the continuity purpose of T To facilitate the communication
gaining income, i.e. the continuity in between lenders, performing artists and
increasing the equity of the taxpayers. debtors, the persons who use their works,
These considerations are not applicablénd
in respect of an amount that a collective T To facilitate the collection of fees and
management organization shall retain in ordei@xes due by performing artists for these
to cover its expenses. There can be namountsi instead of checking over 12000
economic activity, for the continuity in performing artists, the inspection bodies
obtaining benefits in order to increase equit@nalyze a single entity.
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Such an explanain was also retained commission fee (which, in reality, it is hard to
by the Courts which concluded: imagine), the remaing amounts were not
ACopyrights and r sbjeattte thx onipepfits, but mpresentedo t
part of the category of trade deeds covered bgmounts for future expenses.
art. 3 letter 6cd6 of Int toeclusibm nihrae Tax ilnapectioo d e ,
which is limited to publishing companies, Bodies misinterpreted the commission fee
bookstores and art objects, wheaeytare sold withheld by the collective management
be persons other than the authors. organization under the provisions of its own
Criticism regarding the civil nature of Articles of Association, as approved by
this dispute as established by the Court is n@ddRDA, and of the Law no. 8/1996, as being
well grounded. The Commercial Law the result of an economic activity, the same
provides that, even if carried out by a tradenepresenting in fact a form of -tash
deeds concluded with the author or #imést  contribution of the members which is
himself/herself by which the latter capitalizesenforced by the Law no. 8/1996, and
his/her property rights derived from theCREDIDAM cannot exclud it from its
artistic creation, are not classified asArticles of Association and on which it
commercial deeds. depends the carrying out of CREDIDAM
This is our case here, the Plaintiff is theactivity as being the only source of income
agent of the holders of the related rights, anftom which it covers all the expenses related
the actvity carried out by the Defendant for to the operation of the association (see art.

the purpose of cable retransmission ofl 3 4 , par agr apfhithe @eciall et t er
phonograms does not entail the commercidaw).

nature of a legal report existing with the D) Tax on nonresidents
Plaintiff and which only limits to the The Tax Inspection Bodies appreciate

collection of remunerations due to artistst hat the tax rate on non
Civil Judgment nr.809/R/2008 of Cluj Court of 16% instead of 10%, taking into
of Appeall® consideration that such revenues also gained
Withholding a commission fee in order from intellectual property rights watd
to cover CREDIDAM operation expensesbenefit from a different rate in relation to the
does not represent an economic activity. Ihationality of the recipient.
represents the contribution of the members Both from the provisions of art. 118,
required for the proper operation of theparagraph 1 of the Fiscal Code and from the
collecting and distribution of the collected Double Taxation Conventions concluded
amounts mechanism as established by lawith the States toward which the distributed
Within this mechanism CREDIDAM acts asamountsvere sent by CREDIDAM, it results
agent which existence is required by law  that tax cannot exceed 10% of the paid
This contribution is not an income amounts. Because we have here amounts
generated by an economic activity but epayable to beneficiaries of the European
method enforced by lato the members, in Union Member States, we will apply the most
order to support the activity for which thefavorable taxation rate, i.e. the 10% one
association was establishdglven if covered Moreover, the peentage of tax
expenses would be less than the amounteeatment differences between Romanian
resulting from the application of the citizens and the European Union ones would

Pavailable at: http://jurisprudetacedo.com/Casareaesteissi-trimitereacauzeispresolutionareJudecatori
ei-Cluj-N-iar-in-subsidiarmodificareasentinteiin-sensurespingeriactiunircaneintemeiata. il
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be a violation of the principle of freedom tointo account that collection dndistribution
provide services and of freedom of peopleperations are carried out by the collective
migration. Knowing that revenues from management organizations under a legal
Romania are subject to 16% tamatrate and mandate grated by its members.

not to 10% taxation rate, for the simple fact Any expenses related to the initiation
that they are not residents in Romaniaand completion of a taxable operation is
performers from Europe would cease tcsusceptible of being subject to VAT
transfer broadcasting rights toward thededuction Thus, in case 32/03,
Romanian area. Skatteministeriet, CJUE (the European Union

In case @290/04, FKP Scorpio Court of Justice) has determined that even the
Konzertproduktionen GmbHthe European services required in order to close a company
Union Court of Justice has determined that, invhich no longer carries out any business, are
the matter of income tax due for artisticsubject to VAT deduction (paragraph 23).
performances, the mere existence of Based a the provisions of the Fiscal
withholding procedures to the source forCode and on the VAT principles, the
nonresidentsbod r e v e nreasoning fom\WAIT calculatidn and payment
applicable to residents, is a violation oéth was the following:
freedom to provide services under European § VAT is due at the moment of taxable
Union treaties (paragraph -39). debt chargeability.

If the mere existence of different 9§ According to art. 13%4of the Fiscal
procedural provisions implies the violation OfCo(je7 chargeability of the tax iable when
Community principles, the existence ofits generating event occurs. Only by way of
different tax percentages even moreexception, the tax chargeability becomes
represents a breachof Community liable upon the date of issue of the invoice,
regulations. only if the invoice was issudubfore the date

In accordance with the provisionswhen its generating event occurs
contained under the Title Withholding tax on  q  According to article 134of the Fiscal

taxable revenues obtained by nonresidenisode the generating event occurs either on
from Romania, art.116, paragraph (4)ofLat he date of goodso del i
571/ 2003 on Fiscal Gade,i ciels®dX pies fCa& Infalnlcaet. e ¢
respectively withhie at the moment when the The generating event is represented by
revenue is paid and should be paid to the Stajge services enjoyed by debtors through using
Budget until the 25 day, inClUSiVEly, of the the r|ght$ related to Copynght of
month following the month in which the CREDIDAM members.Such related rights
revenue was paid. [ €]af born, according to Law 8/1996, on the

E) Correct calculation and payment ofgate of fulfiling the legal conditions
due VAT. depending on the method of use. They are due

In my opinion, as far ahe collected for each year, as the licenses for use are
VAT is concerned, it is important to correctly granted on annual basis.
understandhe timing of the chargeable event Therefore, if the VAT generating event
and chargeability of VAT The Tax isreflected over a period of time during which
Inspection Bodies think that they depend ortREDIDAM was not a VAT payebecause
the issuance of an invoice and not from tth revenues did not exceed the limit as
actual performance of the service. As Erovided by law, such operations aret no

starting point for understanding the metho ubject to VAT, regardless of the date on
by which VAT is construed, one should takeyhich the invoice is issued
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Such reasoning salts: The remunerations collected by
1 Either from the provisions of point 45 CREDIDAM are not directly transferred into
paragraph 2 of the final thesis ofthe property of rightiolders. Distribution of
Methodological Norms according to which: such amounts is carried out, at 6 months
By exception to the provision of art. 155legally predetermined guiods of time
paragraph (19) of the Fiscal Code, the invoicdepending on the criteria as set by the
does not have to include a specificatiorDistribution Rules and Law 8/1996. Since the
regading the VAT registration code for the time of collection and up to distribution,
operations carried out before the taxabl@mounts collected by CREDIDAM are kept
person, according to article 153 of the Fiscain special bank accounts and produce
Code, becomes subject to VAT liability. interests. These interests, which ardirely
M1 Or from the Letter no. distributed to the artists together with the
270105/15.02.2006 of the Ministry of Public main amount of their due rights, were taxed
Financei General Dpartment for Indirect by CREDIDAM as revenues from intellectual
Taxes o6 LYewhictsrétans theosame property rights or as revenues from interests.
solution regarding the invoicing of amounts ~ This was also the opinion of the
due by users before the date when thMlinistry of Public Finance, Nati@ Agency
Undersigned became a VAT payer. of Tax Administration, General Department
In conclusion,there is no reason to for Complaints Settlement, asserted in a Point
justify VAT collection for the operations Of View dated October 312013, we quote:
carried out befor¢he date of registraton of Ai n our opinion, the
the collective management organization as &embers of the association neither can be
VAT payer. classified as revenadrom interests, as long
F) The social security contributions as the holders of bank deposits are not the
withheld at the source for revenues fromCREDIDAM members, but the association
intellectual property rights itself, nor as revenues from other sources, as
The withholdings at source for thelong as they represent a civil fruit of the
remunerations distributed to the holders ofemunerations received on the basis of an
related rights, i.e. the performers, are: invoice from al the categories of users
a. The Unemployment Fund individual provided by law.
contribution due by the persons who gain ~ We estimate that revenues from such
professional income (with the remark thatinterests are classified as revenues from
starting with 01.07.2012 CREDIDAM has nointellectual property rights, because they are
longer the oligation to withheld this covered by the legal nature of the main

contribution); amount which generated

b. The Unemployment Fund contribu Tax A u t haassificatiore sob
tion for professional income; interests as revenues from other sources

c. Social Security individual contribu instead of revenues from intellectual property
tion due by the persons who gain income fronfights, is not in compliance with the legal
intellectual property rights; provisions.

nt e

t

d. Health Insurance individual contri Tax Authoritiesdé reaso

butiondue by the persons who gain incomeconsidering the following provisions:
from intellectual property rights. 1 The Art. 52, peagraph 1 of the Fiscal

1 Unpublished.
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Code classifies the revenues fromNGOs, as nonprofit  organizations.
intellectual property rights as revenues fromConsequently, there is no additional payment
independent activities, i.e. the relationship ofiability to be borne by the collective

a part from the wholé. management organizations as difece
1 The Art. 48, paragraph 2, letter b of therelating to the tax on interests, because in
Fiscal Code provides the rules forr eal i ty, t he Law ma k e

determining the annual gross revenues frorheneficiary (i.e. the performer) responsible
independent activities (seéimployment). It for such a liability, i.e. the 6% difference
is expressly emphasized that interests anghich is regulated by the Annual Statement
part of the gross revenues gained fronmno. 200.
independent activitiéd If they are It is obvious that the amats owed by
incorporated into the category of revenueshe debtors of copyright related rights are
from independent activities, as a whole, andeceivables of the CREDIDAM members,
being their civil fruit; likewise they are part and the interests relating to them are also part
of the category of revenues from intellectuabf the amount of gross revenues relating to
property rights, as their civil fruits. such rights.The interestrepresents, under
1 The Art. 52, paragraph 2 of the Fiscalthese circumstances, a itiMruit of the
Code sets that for such revenues fronievenues which are deposited in the bank
intellectual property rights, the percentageaccount up to the moment of the effective
withheld at source shall be of 10%. distribution. The only role played by these
For reasons related to the propeinterests is to maintain the value of the
management of revenues due to holders @mounts by reporting them to the period of
related rights, the collective managementime during which they stayunder the
organization CREDIDAM was prudent property of the collective management
enough to also collect thetémests related to organization, i.e. for maximum 6 months.
the period of time prior to the distribution. Furthermore, according to articles 117
The Law no. 8/1996 does not allow toand 124 of the Fiscal Code, the taxpayers
the collective management organizations t:ave the right to gain interests for the amounts
apply to the remuneration due to rigidlders which were paid to the State Budgettb
any accounting treatment specific to crediwhich were not due. The principles of legal
institutions to dishguish between actual certainty as well as the avoidance of
remuneration and interests. Consequenthgnrichment based on unjust cause, lead to the
according to this accounting treatment, the€onclusion that such interests should be
revenues distributed and paid to the rightcalculated starting with the date on which the
holders was treated in terms of taxatiorindue amounts have been paid.
according to the income tax rules, thus we
withheld at sourcehe corresponding 10%
taxation rate by way of advance tax, in
accordance with the legal rules regarding

12 ART. 52 Withholding at source the tax representing prepatsniem certain revenues from independent
activities (1) For the following revenues, the taxpayers that are legal entities or other entities which have to manage
accounting, are required to calculate, withhold and transfer the tax by withholding at sepresenting
prepayments from the paid revenues: a) revenoesifrtellectual property rights.

13(2) Gross revenues include: a) collected amounts and the equivalent in RON eitttergvenues resulted
from activity performance; kipterest revenues from trade receivables (claims) or from other receivables (claims)
used in relton to an independent activity.
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3. Conclusions Therefore,although the legislator uses
nonunitary vocabulary, susceptible of
De lege ferenda creating confusion, the collective mana

According to the Fiscal Code, non gement organizations are undoubtedly -non
profit organizations are exempt from theprofit organizations, as their operation as
income tax (corporation taf)r certain types associations, their object of activity and their
of income listed exhaustively, including feesnon-profit pupose are all expressly regulated
and registration fees of members andy the Law no. 8/1996.
contributions ircash o in-kind from Consequently, the collective manage
members and sympathizers. Compared tment organizations are susceptible to benefit
these legal provisions, it is necessary tdrom the exemption from the revenues tax
clarify the tax treatment of the fee payable byegulated by the Fiscal Code.
the holders of copyrights and related rights to 1. Clarification regarding the catego
the collective management association fories of exerpt revenues

covering the expensesecessary for its The Fiscal Code exempts the Amofit
operation, by changing the relevantorganizations from the payment of revenues
provisions of the Tax Code. tax for the contributions and registration fees

Clarification regarding the exemption of the members and for the-émash or irkind
subjects. The fiscal code defines the noncontributions of members and sympathizers.
profit organizations as any association;To a certain extent, alsthe revenues from
foundation or federation established ineconomic activities carried out by nprofit
Romania, in ecordance with the law in force, organizations are exempt.
but only if the revenues and assets of the In terms of the revenues of ngnofit
association, foundation or federationareusedr gani zati ons, the Gover
for an activity of general, community or ron no. 26/2000 also expressly distinguishes in
patrimonial interest. art. 46, between the contributions cémbers

According to Gove and nienrévénses Grond direcd recoromic
no. 26/2000 on associationsdafoundations, activities.
the common law regarding the nprofit Therefore, it is a clear distinction
organizations, associations and foundationsetween the revenues of Rprofit
are defined as neprofit legal entities, of organizations from economic activities and
which associates pursue to perform certaiother categories of revenues. As far as the
activities of general interest or in the interestollective management organizations are
of communities oras appropriate, in their concerned, the art. 127 of Law no. 8/1996
nonprofit personal interest. regulates the charging of a commission fee

On the other hand, the collectivefor covering the expenses required for the
management organizations are defined bgperation, which fee shall be withheld from
Law no. 8/1996, on copyright and relatedthe holder of copyrights or related rights from
rights, as legal entities established bythe amounts due to each of themfeaf
freedom of association, which main objectcalculating the individual distribution.
of activity is to collect and distribute those Therefore, the commission fee, as a category
rights which management is entrusted t@f revenues, is distinctly and expressly
them by the right holders. According to art.regulated by the legislator, apart from the
125, paragraph 1 of Law no. 8/1996, the corevenues from economic activities and having
llective management organizations operate precise destination, to cover thgeration
as nonprofit associations. required expenses.
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From this point of view, the managementzations and their specific categories of
fee paid by the holders of copyrights is a realevenus is nonunitary, as mentioned above,
contribution required for the effective the express listing of management contribu
operation of the specific activity of collection tions within the category of incomes for which
and distribution of copyrights or related rightsthe norprofit organizations are exempt from
by the collective management organizations. the payment of revenues tax is compulsory.

Since the reasoning of this fee is the 2. Proposal for the amendment of the
same as the one underlying the regulation dfiscalCode
contributions or donation as revenues of-non Therefore, the art. 15, paragraph 2, letter
profit organizations and since this fee does ndtof the Fiscal Code shall appear as follows:
correspond to an economic actyitut for A b )-cash or ikkind contributionsof
financing the specific activity to the interest ofthe members and sympathizers, as well as the
the performers, the tax treatment of such feeommission fees owed by the righalders to
should be the same. the collective managemenbrganizations,

Since the vocabulary used by theaccording to the special law
legislator for defining the neprofit organi
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PRIVATE LAW EFFECTS OF THE NON-
RECOGNITION OF STATE S' EXISTENCE AND
TERRITORIAL CHANGES !

loan-Luca VLAD*

Abstract

The study presents an outline of the effects in private law (inclydingte international law)
of the norrecognition of a state or a change of territory. Specifically, it addresses the question of what
measures can another state take, in the field of private law, in order to give effect to its policy of not
recognizing astate or a territorial annexation, and, in parallel, what are the means available to private
parties with links to the unrecognized state or territory. The study is structured in two parts, namely 1)
the effects in private law of the noecognition of astate; and 2) the effect in private law of the non
recognition of an annexation of territory. | will make specific references in particular to the situation
in Transnistria and Crimea, as examples of the two issues being addressed. The study inteads to be
guide of past and present state practice at the legislative and judicial level, as well as presenting the
connections between instruments of public international law, such as Sanctions Resolutions of the UN
Security Council, and normative instrumentspdfate law, such as rules of civil procedure, which
must adapt to the policy of neacognition adopted by (or imposed on) states. The study also presents
specific examples of situations or administrative practices which create practical problems,wdhd res
from the existence of a n@acognized entity or change of territory: issues like air traffic coordination,
postal traffic, the change in the official currency of a territory, questions of citizenship etc., the aim
being to present the reader with d fpicture of the issues and intricacies resulting from irregularities
existing at the level of the international community of states.

Keywords: recognition, private law, conflict of laws, annexation, independence

international sphere, and thus are not

) recognized by the (vast majority of the)

1. Introd uction community of states. These situations,
This study is proposed as a bridgewhich involve a (purported) change in the
between public and private internationalsovereignty over a territory and a

law. It covers two situations which appear inPopulation, produce effects nainly in

public international law, namely the public international law, but also in the
proclamation of independence of a newgonflict of laws situations, where a particular
state, and the annexation of territory, butegal relation can be localized, with the help
which suffer fom issues of legality on the of conflictual rules of the forum, to the
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territory which is annexed, or which isto international equilibrium and security.
claimed by the newly procleied Therefore, alook atthe private international
independent entity. The issues raised biaw effects of such a situation is warranted.
such an event are manifold, and this article

does not attempt to cover them all. Its

importance lies in lying the doctrinal 2. Content

principles which can serve as guidelines for

solving conflicts of laws which may appear Recognized as the principal subject of

in such situations. The reader should find iﬁ%ﬂ;ﬁegteénagggﬁilﬂgw' vxtrt]ﬁ ?r:gfna:fioiljl()
this study a short summary of current » Y '

national and foreign doctrine on the subjectIegal pa_pacny, and thus legal persqnallty.
Also, it is recognized as a legal subject in

as well as some jurisprudence regardingnternal law systems, where, in padtiar

cases where issues of the effects of thﬁwrou h its diplomatic missions, which are
existence of unrecognized entities have been 9 P '

raised. It bases itself on the state of thgmongSt its organs, it concludes contracts,
current doctrine, in particular Romanian2cqulires chattel and landed property

private international law doctrine, as well as(inas_muc_h . Ioca_ll Ie_gisla;ion allows), is
' art in trials eté Beginning with the older

German and British studies at the crossroa omanian doctrine, it was asketiether the

between public and private international . . .
law. From the quoted jurisprudencedan new stat_e which er_ltered thg international
doctrine, | will attempt, at the end, to extractcolmml;nlty I_an_d wh|c_h beir|1ef|ts of a'II the
potential principles for solving situations of rules o DUb.'C Internationa aw regar_dmg its
representative organs, diplomatic and

conflicts of law where —unrecognized consular agents, the laws of war etc., is
annexations of territory are involved, as a 9 ' "

ey s ey e i e s e
on the global arena. y g g

The events taki lace to the personality, and thus the right to have rights
9 p and obligations just as natural persons. The

immediate East of Romania, as well as 2 . .
answer is in the affirmative, because the

around the Black Sea, culminating with the ersonality of a state cannot be the product
annexation of Crimea by the Russiarf ality of a € proc
f the juxtaposion of two personalities, it

Federation make clearly necessary th eing unique. The legal personality of the

analysis of the private international law : -
position which the Romanian courts couldState is only the personality of that state

take. While unrecognized proclamations ofcon5|dered from the point of view of some

independence are not unheard of in thé?f Its (r.“anraa?:tfi?\Starté?:rfnition 0 a state means
international community, the forceful ccentin itsg resegnce in the imational
change of the borders of a sovereign stat&ccePlng P

which had received independence an&’ommunity and its enjoyment of all rights

territorial integrity guarantees, in exchangeand obligations which pertal_n_to its quality
> .70of a state. The act of recognizing a state or a
for renouncing nuclear weapons, is )
; . : . overnment attracts for the state being
unprecedented in the history of international

relations, and is an extremely grave affront

2 Ignaz SeidiHovenveldern and Gerhard Hafndrber Amiorum Professor Ignaz Seitohenveldern
(Amsterdam: Martinus Nijhoff, 1998), 86.

SGeorge Plastarajanual de drept internaSional public cuprinzc
i nternaSi(oBuealu rperkitviat )AI | Beck, 2004), 27.
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recognized a number of effects, of which the Correspondingly, not recognizing a
most important are the fowing: state means denying it these attributes. In
1 obtaining the entitlement to beginthis sense, recognition has a constitutive
diplomatic relations with other states whichcharacter, because the act of recognition
recognize it and of concluding treaties withitself is the one which produces legal effects
such states; in the nternal law system of the recognizing
2 obtaining the right (which according state. In comparative law, one must now
to some states' laws it would not otherwisenalyze the positions of the United Kingdom
have), of beginning civitrials before the and the United States in this regard.
courts of the recognizing state; British courts have taken for some time
3 the acquisition by the recognizedthe position that an entity not recognized by
state (with effects also over its property) ofthe Foreig Office as a state shall be treated
jurisdictional and enforcement immunity by the courts as not existing, and thus will
before the courts of the recognizing state, anot be able to invoke immunity of
immunity which, in some law systertsuch jurisdiction. Thus, in a case, the ships
as the British one, it could not have enjoyedb el onging to AThe Pr
before recognition; of Northern Russiao,
4 the acceptance of its executive andvere not grated immunity from creditofs
legislative acts in the courts of theCorrespondingly, an unrecognized entity
recognizing state. may not act as a plaintiff in court. For
Besides these, in the states where legaixample, in 1804, the Revolutionary
precedent gives retroactive effect toGovernment of Berne could not stop the
recognitbn, such as the United Kingdom Bank of England from disbursing the funds
and the United States, the acts of the newlgf the former city adminisation’. The
recognized state or government areurrent main precedent regarding the effects
considered legally valid from the momentof recognizing an entity in internal law is
when the recognized authority has beehuther v Saigor This concerned the
installed in powe. operations and production of a timber yard
In civil issues, the states can agree sin Russia, owned by the plaintiffs, which had
thd, in limited circumstances, they allow for been nationalized in 1919 bye Soviet
the reciprocal extension of the exercise ofjovernment. In 1920, the defendants had
some of the state's competences beyond tiught a quantity of timber from the USSR,
limits of national territory. In civil legal and the right of ownership was invoked upon
relationships, with one or more extraneoust in England by the plaintiffs. These argued
elements, the private internationaiM rules that the Soviet decree of nationalization
of each state usually apply. Because of thehould be ignored because thenited
diversity of solutions which these rules giveKingdom had not recognized the Soviet
rise to, in the practice of international privategovernment. The first court agreed, and the
law relations between state, relatively fewdefendants appealed. In the meantime, the
principles or customary rules have beerUnited Kingdom had recognizet factathe
formed regarding the excise of civil matter Soviet government and the Home Secretary

oVi

competences had informed the Court of Appeal in wrign
“‘RalucaMiga-Be k t Bl e ut, i nt er (nBWB¢ wmakt ipubC. cH. Beck, 2010),
"MigaBek t Bl é put, i nt er,al&.Si onal publ i c

6 The Annette; The Dordmiralty], 1919.
" The City of Berne v The Bank of Engld@thancery], 1804.
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regarding this. The result was that the higher In the United States the situation is
court was obliged to take judicial notice ofsimilar. Only arecognized state may act as
the Soviet decree and give it effect as a lalaintiff in American courts. However,
of a recognized state or government. Thémerican courts allow in limited cases the
Court also showed that the fact that theaccess to justice of an unrecognized state, on
Soviet government had been recaguide the basis of case by case analysis of the
facto and notde jure did not change the entity under discussion. For example, in the
solution. Another important point is that, caselransmrtes Aeros de Angola v. Ronair
because in the Home Secretary's certificaté was held that where the US State
it was stated that the ProvisionalDepartment had clearly indicated that the
Government of Russia, recognized by theplaintiff's (a company wholly owned by the
United Kingdom, had disbanded inunrecognized government of Angola) access
December 1917the Court considered that to American courts was to the benefit of the
the Soviet government had started itdoreign relatims of the United States, the
existence at that date. courts had to respect this declaration
Inasmuch as laws, contracts concluded\bsent such governmental declarations,
by unrecognized states or governments wilAmerican law is more flexible regarding
not be recognized by British courts, becausanrecognized entities, on the basis of the
the unrecognized entity does notexistdte i Car dozo doctri neod,
national courts. Official recognition operatesunrecognized entity lich has kept control
retroactively up to the time indicated by it,over its own territory, may gain, for its own
for example up to thee factorecognition, acts and decrees, a qugsivernmental
which precedes de jureone. To this effect validity, if otherwise our fundamental
is the casdiaile Selassiewhere thale jure principles of justice, or our public order
recognition of the Itéan authorities as would be violatetfo .
occupants of Ethiopia involved the One can thus observe that the nhon
obligation of British Courts to refuse therecognitionof a state does not involvie
recognition of the Ethiopian State's legalplanoits nonexistence in the national law of
personality, through its Emperor living in other states, but only a presumption of the
exile, with retroactive effect from the date oflack of civil capacity, as well as of the
the de facto recognition of Italian invalidity or nonexistence of its acts. This
occupation. presumption can be overturned either
A more interesting problem appearsthrough a dclaration, even retroactive de
when conflicting rights are claimed by facto, of its recognition, or through a
entities exercisingle jureand, respectively, relaxation of the rule with the purpose of
de factocontrol over the same territory. The protecting private interests.
solution is that the actions of @ facto Citizenship is, ever since Mancini, at
authority regarding pmle and goods least in Continental Europe, the most
located in its sphere of effective control willimportant point of connection for personal
be recognized by the British courts, butstatus. By this one understands those legal
when the goods of persons are in the Unitetelationships which concern the party or
Kingdom, thede jure sovereign shall have parties personally. Citizenship is generally
precedence undersood as a legal community, which

8 Malcolm N. Shaw]nternational Law(Cambridge: Cambridge University Press, 2008), 475.
9 Shaw,International Law 482.
10 Sokoloff v. National City Bank of New Y¢208 App. Div. 627), 1924.
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subjects a person to a state, and makes thtopposing this citizenship against other states
state the owner of rights and obligationsare regulted in principle, by international
Furthermore, citizenship involves the rightlaw. From the point of view of international
of its holder to protection from his state.law, the exercise of state competences over
From the point of view of conflict of laws a person is relevant with regard to the
rules, this public law aspect of citizenshipconditions in which the legal status of
has a restricted importance. Such amitizens or foreigners is recognized and can
example is art. 2600 alin. (2) of the Civilbe oppsed to other states or international
Code which protects the Romanian citizerentities; and the compatibility of the exercise
spouse from the impossibility of terminating of these competences with international law
the marriage (if such is prescribed by theules?,
foreign law). Another example is art. 1069 Granting someone citizenship without
alin. (2) of the Code of Civil Procedure, asking that person first, not finding a way, as
which foresees the compulsory jurisdictiona state, to subject the granting of citizenship,
of the Romanian courts, as #&rum the fundamental right, the one which
necessitatis when the Romanian citizen conditions all the other rights in a state, to
plaintiff shows that he cannot begin thethe will of the prospective holder, wh, at
action abroad, dhat it cannot be reasonablythe same time, you thus deprive of the
expected for the action to be filed abroadbenefit of the citizenship to which he did not
even when the law does not otherwise granenounce and from which he had not been
jurisdiction to Romanian courts, thusexcluded, deniesb initio any proof that
protecting the citizen from a denial of acces®elonging to such a state is a citizenship, and
to justice. creates the presumption that is ia

In public international law, citizenship subjugation, and thus transforms citizenship
is a legal link, which is established on ainto the status of a subjéttInternational
social fact, on a link, an effective solidaritylaw refuses to recognize the effects of
of existence, interests, feelings, as well as eomplimentary, fictitious citizenships,
reciprocity of rights and obligations. It canabusively granted by some states to
be said that it is the legal expression of théndividuals who are not effectively attached
fact that the individualo whom it is offered to them. At the same time, laws regarding
is, in fact, more strongly related to thethe acquisition or loss of citizenship,
population of the granting state that to thafounded on racial, religious or political
of any other staté By virtue of sovereignty, criteria would be considered illicit from the
each state determines alone the criteria arbint of view of human rights norms, and
means of acquiring and losing its ownthus could not be opposed to other states
citizenship, asvell as the rights and duties Furthermore, the exercise of state
pertaining to its citizens. In international competences over persons, although in
legal order, only the state as the primaryrinciple discretionary, must take place in
subject of international law, has such aonsideration of the following: the regime of
competenc®. However, the conditions of a state's own citizens should not irreversibly

11 The NottebohnCase, ICJ Reports, 1955, 23.

2BektRdeéemt intercd®Sional publi
BBektkdeéemt inter al8Si onal public,
“BarbuB.BerceanlCet £t Seni a. Mo(hBwaowrfeéetwtiurAldli cReck, 1999),
“BektRdeéemt inter,d®Sional public
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violate fundamental human rights, and theeason that in all cases the legal condition of
regimeof foreigners should not violate their the foreigner is determinedylcomparison
interests or those of their state of origin. Atwith that of the nation&l.
the same time, every states tries to ensure as For private international law, the
good a regime as possible to its citizensignificance of citizenship is that of an
located, temporarily or permanently, on thendicator of the appurtenance of a person to
territory of other staté& a legal system. The fact that the private
In our legal system, citizenship is notinterests of a party, in respect of their
considered as pertaining to the field ofpersonalstatus, point towards the existence
private international law, this opinion beingof the competence of that system of law
in the majority. The arguments brought towhere the party feels most integrated, leads
this end are as follows: the fact thatto a presumption in favor of the
citizenship constitutes a criterion for appurtenance of a person to a certain system
determining thepplicable law, for example of law. Citizenship is not, however, neither
in the field of civil status and capacity of ain Romanianlaw, nor in the Continental
natural person, does not constitute arEuropean one, the most important point of
argument for including the matter within connection, and in this quality, it is neither
private international law, because it wouldunique in comparative law, nor lacking
mean that all the criteria which serve topolitical and legal critiques. In comparative
determine thepplicable law should pertain law, one can observe that almostcalinmon
to this branch of law. The link betweenlaw statesdo not see in citizenship, but in
citizenship and the legal status of thedomicile, the predominant criterion of
foreigner does not oppose nor does it dengelonging to a certain legal system.
their separate study, within different legalDomicile is a legal figure composed of
disciplined”. In recent literature the thesisfactually determinable elements, together
was positedhat we can observe a link of with theanimusof the party, which proves a
interdependency between conflict of lawsyoluntary and speal link towards a state,
conflict of jurisdictions, the legal status ofone more stable than the presence or
the foreigner and citizenship, because theiresidence on that territory. It is therefore
solution is sometimes preceded by thdalse to relate domicile (in itsommon law
determination of a person's citizensfign  definition) to such mobile spatial connection
French datrine, it is considered that the points; it is closer to citizenship in that it
citizenship, defined as the ensemble of rulegwolves a onscious identification with a
which determine the link between ancertain state. Other states (especially in
individual and a state, presents sufficienScandinavia) choose sometimes as a
links with private international law so as toconnecting factor, even for the personal
be included in its normative sphere. Thusstatus, the place of concluding a certain legal
civil status and capacity of a person beingact and thus allow individuals a flexible
given by their citizenship, the inclusion of adaptation to i local law (even if chosen at
the study of citizenship in the field of private short notice), which sometimes even allows
international law is justified, as also for thefor manipulations. Citizenship as a

BektRdemt inter,dl8Sional public

17 Bianca Maria Carmen Predesd@, e p t internaSionall Bpcuveaekti PaWbkbaege!
2010), 128.

Bpredescupr ept i nternaSional28privat. Partea generalt
PredescuPpr e pt i nternaSional28privat. Partea generalt

LESIJ NO. XX, VOL.1/2015



88 Lex ET Scientia International Journal

connecting factor is in retreat as of thedecide on the question of whether a person
second half of the 20 century. The is another state's citiz&€nIn as much as the
intervention of other connecting factors,Romanian State grants citizenship to a
such as habitual residemceven in personal person, the foreign citizenship grastentil
status issues, is ever more visible. then to such a person are not taken into
The link between citizenship and theaccount. Conversely, a person not granted
solutions to conflicts of laws shows howRomanian citizen is a foreigner, even when
complex the legal foundations of conflictualanother state considers him a Romanian
rules are. In as much as conflicts of lawsitizer?®. Thus, in practice, one must prove
solutions cannot be outside thentplexities the rules of citizenship of the statehese
and particularities of material life, neither citizenship the party might have; in most
can the legal foundations and solutions otases, this is a documentary step without any
private international law be outside theproblems, but sometimes it can offer an
complexities of legal norms, of law seen ininteresting image of citizenship rules of
its ensemble as the most efficient way ofvarious states, or regarding the historical
ordering social life of alltimes and for development of natiostates in Eurog.
everC The institution of citizenship and the Thus, for example, if in 1998 the succession
condition of a citizen express, however, inis opened in Slovenia of @ cujusborn in
the first place, a link, which is principally a Slovenia in 1908. During his life, he has held
static one, of the individual with the State.Austrian, Hungarian, Yugoslav and Slovene
Evidently, the link is with a particular state. citizenships, and, perhaps, through his
There shdlbe as many citizenship and aswilling enlistment in the German Ay, he
many types of citizens as there are stateslso became a German, keeping this quality
And, in respect of citizens of a particularby virtue of the first German law regarding
state, the citizens of other states, anditizenship issues of 22February 1955. If,
stateless persons, are called foreighiers during the probate process, it is discovered
The Romanian State, as it recognizes thatde cujusis himself the heir of an uncle
foreign state it recognizes its citizens as deceased in 1944 in Roman(which was
such. On the basis of such states' documentspt particularly rare before the fall of the
Romanian authorities issue documents folron Curtain over Europe), whose
foreigners, valid on Romanian soil, in whichcitizenship is questionable because of
that foreign citizenship is attested; similarly,unclear circumstances in the last days of the
Romanian authorities apply visas on foreigniWar, the inheritance certificate can easily
passports, and generally on internationabecome a history manual.
travel documents, as the protection of a state  The statedss person is that who cannot
does not always involve its citizensfip be considered citizen of any state, according
The proof of a person's citizenship into its rules of citizenship.De jure
private international law always takes placestatelessness appears when it can be proven
from the point of view of the state whes that, according to the citizenship rules of the
citizenship is in question. The law of present systems of law, the person is not a
citizenship is of a public nature; no state mayitizen of any of the relevant states. Also, a

DpredescuDrepti Nt ernaSi onal prl8od3lt . Partea generalt,
Z1BerceanuCet Lt Seni a. MoBografie juridict
2BerceanuCet Lt Senia. MoBR262R7.afie juridict,

Z Art. 3 of the 1997 European Convention on Citizenship.

%BerceanuCet Lt Senia. MoB@2grafie juridict
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person holding a laissgrasser issued rules kept from the time of the British
according to art. 28 of the UN ConventionMandate, military public order rules
regarding the legal status of stateless persoimmposed by Israel, Islamic law (especiatty
of 28" September 1954, iste jurestateless. family matters), but also various rules kept
German law considersde facto from the time of the Egyptian (Gaza) and,
statelesghose persons whose statelessnessspectively, Jordanian  (Transjordan)
cannot be clearly demonstrated, but who dadministration.
not hold a citizenship which can be proven. A problem usually found in
This can be the result of the nonrecognitiorjurisprudence, the determination  of
of their origin state by the Federal Republicapplicable law in the case of an
especially in case of UN nonrecognition.unrecognized ste is specific to the modern
Thus, for example, the South Africanand contemporary eras. In private
Republic had excluded of its state territoryinternational law of the 19 century, the
the secalledhomelandswhich had however solving of the conflict of laws in the case of
not been recognized by the UN, whichthe unrecognized state has been influenced
retrospectively did not affect South Africa asby the considerations given to state
much as it affected their inhabitants whorecognition as being onstitutive and not
held an unrecognized citizenship, and thusdeclarative. In French doctrine, Bartin
were not treated as citizens by theirestablished the theory whereby the solution
recognized state of origin, South Africa. Forto this type of conflict of laws is subject to
similar reasons, in German law Palestiniarthe rules of public international law. The
refugees are also considered statelespidge may not apply the law of a foreign
because, even though they might have helstate that the forurstate had not recognized
before theestablishment of the state of Israelas a subject of international law, because that
the citizenship of the British Mandate inwould contradict the public power of the
Palestine, presently they are prevented bforum state. In these circumstances, the
the Israeli occupation of the Palestiniancourt may not apply the law of the
Territories from placing themselves underunrecognized state, because its national
the protection of a Palestinian statepublic law rules, as wellas public
Germany casiders that the population of theinternational law principles impose this
Palestinian Territories themselves cannot yetolution. Bartin's thesis has been dominant
benefit from a Palestinian citizenship, everuntil the first half of the 20 century when,
after the admission of Palestine to the UN aat the end of this period, a contrary thesis
an observer st at e, wvasagaadsnamelpthat eveh the lafivé cdank o f
effectivityo of Pa | ynedognizad atate majogvise toeanfjcist y .
the other hand, German law does not excludef law in the private sphere. This solution
conflictual application of Palestinian law, begins, above all, from the affirmation, in
even absent recognition of a Palestiniammost legal systems, of the declarative nature
citizenship, for persons who are habituallyof state and government recognition.
resident ther®. One must observe, from the Supporting this theory, Henri Batiffol
practitioner's perspective, that theis no and Paul Lagarde showaththe mission of
one Palestinian law. The law being appliedhe French judge and the French government
in the Palestinian Territories (Transjordanare not situated on the same plane. The judge
and Gaza) is different, being made up ofvho applies foreign law must establish if his

% Thomas Rauschemnternationales PrivatrechiHeidelberg: C. F. Muller, 2012), 623.
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authority is contested on the territory of thenature. Thus, a state may recognize another

foreign state. The reasons for which thestate, but it cannot ignore its legal order.
government mighnot recognize a state areRecognition of a state has a majority
of a different nature, much more complex,political character, and deaot apply in the
and mostly of a political natu¥e In the field of conflict of laws, where the foreign
second half of the 20century, an important state remains a legal subj&ciThe contrary
part of the doctrine, including the Romanianwould involve violating the sovereignty of
scholars, affirms the possibility that the lawthe foreign state;

of theunrecognized state might give rise to - if the law of the foreign state is not
the conflict of laws. This solution was applied, then the formerly existing laws
reached both on the basis of generabughtto apply, which would lead to unjust
principles of law, as well as particular effects for the parties;

principles of private international law. In as - as private law relations are involved, it
much as the law of the unrecognized state iwould be unjust for persons' rights to be

not talen into consideration, the effect is thediminished or denied because these persons

application of a previously existing law, onbelong to an unrecognized stdte
the basis of its exclusive recognition, which A second problem regards the@n
is inadmissible, both as a legal principle, a®f the conflict of laws in the case of a state

well as with regard to the effects felt bysuccession when the successor state is not

private persons. The lack of apgation of recognized. The question is asked which law
the law of an unrecognized state means thahould apply: the law of the state which does
the objective law which governs thenot exist anymore, or that of the
subjective rights which individuals can unrecognized state? In my opiniorhet
enjoy in that state is disregarded, and theolution is clearly the same as presented
purpose of the laws is thus violated, in thatbove. Thus, this conflict appears when the
they do not attain their goal of gesting state, to whose system of law points the

individuals, of serving to satisfy therconf | i ct ual nor m, idi

material and spiritual neetls moment of the legal relation's birth and that
The hypothesis taken into account isof the trial. A just solution involve taking
that where the conflictual rule of the foruminto consideration the context in which this

points to the system of law of a state whictchange has taken place. It was thus proposed
is unrecognized by the forum state. Thehat, in case the state was disbanded through
generallyadmitted solution in practice andfif or c e 0, t he i dea of

in literature is that the laws of anlegitimate interests of persons affected
unrecognized state may give rise to thelirectly by the abusive changen
conflict of laws. This solution is traditional sovereignty should prevail. This would
in Romanian private international law. Tomean applying the law of the disappeared
support this solution, the following state. If we are in the presence of a voluntary
arguments may berught forward: unification or split, the rules of the treaty of
- recognition of a foreign state has, inunification or division should be applied. |
principle, a declarative and not constitutiveconcur with this opinion, witlthe note that,

®predescuPr ept internaSionak3kBprivat. Partea
ZPredescuPr ept internaSionap36.privat. Partea
2 Nicoleta DiaconuDr e pt i n privat(nBSd wmeadt i : Lumi2Bba Lex,
BDr a-@lexandru SitaruPpr ept i nt er(nBWwd wmeKkt ip:r i @.48.. Beck,
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in order to establish the character of thepinion over the annexation, as well as
international change of legal personality,potential rulings of international courts to
one must take into account the officialthe same effect. In as much as a UN Security
position of the forum state regarding thatCourtil calls for the denial of recognition of
particular situatiof?. Jurisprudence retains a factual situation, it would be unlawful for
several situations wheregmonrecognition courts of a state, which are part of its official
of a state was invoked, as a reason to dergrgans, to grant even indirect recognition by
the application of the currently existing lawapplying the law of the unlawful sovereign.
of the foreign state, and to continue to applyfhis illegality in internabnal law would
the old law, the one applicable before thepreclude any national laws or considerations
change of political regime. Thus, after theto the contrary. Where there is no such
establishmenof the Soviet Union in 1917, binding international determination, then |
French courts continued to apply tsarist lavbelieve that courts should follow the official
for more than a decade, such solutions beingpinion of the government on the issue of the
encountered even much later. In thdegality of annexion, so as to protect the
Scherbatoff / Stroganoff case, solved by thénterest of the state in not giving recognition
Court of Cassation in Paris, in 1966, it wado a situation which might affect its
held that he nonrecognition of the foreign international relations. Where the state does
government is an impediment for the Frenchot issue any official positions, previously
judge to apply the foreign law given by thisdiscussed considerations apply, and the
government, before its recognition by thecourt shoulctcheck whether the parties of the
forum staté. legal relation have indicated expressly the
A similar question is raised by thelaw they understand as being applicable,
unrecognized annexation of territories. Inbecause in such a case it should be first and
such a case, the main difference is that bottoremost for the parties to express their
relevant states continue to exist, and demarattachment to one or the other system of law
the application of their laws to legal in presence.
relationships which are localized in the We can see that where unrecognized
territory being annexed. This issue is alscstates or territorial annexations are
connected to the state's presence in suchcancerned, the notion of sovereignty is
territory, for example with control over statebrought to the fore, and therefore we can
resources, companies and institutions. Ithink of the principles expressed above as
such cases, I b el i e determiningatiie ndtidn ef afiaw practaimedt
the annexation takes precedence ovdry a ®vereign power as the basis for the
considerations of private interests, becausappearance of a conflict of la¥s| believe
of a strong presumption that thethat in such a situation the criterion of
unrecognized annexation does not reflect theffectiveness should also find its plenary
real attachments of the persons living on thapplication, as it exists in public
territory, but on the contrary, it is beinginternational law. In as much as an entity
imposed from above, as an illegitimate acteffectively controls a territory and a
Furthermore, one must take into account thpopulation, with private law effects in the
relevant UN Security Council or Generallegal relations of its members, then its acts
Assembly Resolutions which express arshould be recognized at least private

¥Dan Lupakcu andDmDée gt ai WUnegumBEBdnwmed t ip:r i Wraitv &%.s ul
SlpredescuPr ept i nternaSionak3bprivat. Partea generalt
2PredescuDr ept i nternaSiona®33privat. Partea generalt
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international law effects because otherwisegstablished a number of principles, which

the obligation of nosinvolvement in other could be applied by Romanian courts when

states' affeis would be violated, as well as confronted with these special types of
the rights and interests of the persongonflict of laws. | hope this article will serve

concerned. Furthermore, private internaas a starting point for a bigger discussion in
tional law has the means, amongst whichthe doctrine and practitioners' forums

first and foremost is the notion of public regarding the means whereby the legal world

order, to censure the application of the lawgby which | understand courts, attorneys, but
of an unrecogized entity which would not also the public administration) could reatct i

be compatible with its national principles. an appropriate and unified manner to the

unrecognized, and often violent, changes

taking place in the international community

3. Conclusions nowadays. | also hope that, during my

The article has looked at the privatedOCtoral studies, | will be able to continue

international law effects of unreco nizedthe research on these topics in other legal
. ; 9 stems, so as to be able to present a general
proclamations of independence an

annexations of territory. It has illustrated the uropean view of the matter, in the spirit of

stae of national doctrine, as well as bringin unified European principles of - law,
' g gespecially when dealing with threats to the
forward approaches from other countries

doctrine  and  iurisorudence. It hassecurity and balance in the European Union's
junsp ' near abroad.
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THE CONFLICT BETWEEN THE LEGAL INTERESTS
OF THE ORIGINAL OWNE R AND THE GOOD FAITH
ACQUIRER OF MOVABLES 1T A COMPARATIVE
OVERVIEW OF THE SOLUTION S

Dimitar STOYANOV”

Abstract:

The present article compares the legal rules on the good faith acquisition of movables in various
national legislations of both Member states and countries outside the EU, in order to analyze the
differen@s of the three major types of legal approach towards this means of original acquisition of
ownership over movables. It is underlined that the existing diversity in the regulation can cause serious
difficulties when multiple jurisdictions are concerned.eOof the solutions to this issue is the
unification of these rules at the EU level. The provisions of Book VIII, art.3:101 of the Draft Common
Frame of Reference provide a solid foundation for this unification and may help to solvbardss
cases in anore efficient and just manner.

Keywords: 6 nemo pl us jgoadifaithdacqpisitionroigingd bwener, bona fide
acquirer, transfer of movablezomparative legal researcbraft Common Frame of Reference.

liberalization of the market normally favor
the bona fide acquirer, while even the basic
notion of justice is offended by the idea that
Due to its great importance for thethe owner of a movable could be deprived of
security of transactions, there is hardly dt, sometimes even against his will, simply
maj or | egal system beeause samewns md disposesi Mitldfi n any
rules on the good faith acquisition ofcourse, if the acquirer knows or under the
movables as well as the protection of thespecific circumstances of the case should
rights of the deprived original owner. Thehave known that he is dealing with a ron
legislations of the particular Member statespwner or a person not being entitled to
as well as other countries outside thdransfer the movable, every major legal
European Union are not coherent and thegystem unambiguously protects the deprived
differ in the solution of the arisen legal owner, thus preventing the loss of his rights
conflict, taking a different approach to thein rem Much more complicated to solve are
Ro man p rnéemo@luspidrissad alium those situations where the acquirer is in good
transferre potest quam ipse habet E i faith @nd the transferor, who has disposed of
the deprived owner or the bona fide acquirethe movable, is holding it with the consent of
(or sometimes even both sides) must bear ttits owner.
risk of losing their rights. The interests of It is possible @ divide the major
commercial transactions and thecontemporary national legislations into three

Introduction:

" PhD Candidate, Assistant at Civil Law at the Department of Law by the New Bulgarian University, Sofia.
(e-mail: dimitarstoyanov2011@gmail.cQm
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broad groups as far as protection of the googrovided to claim back his property if the
faith acquirer is concerned. It will be prescriptive periodhad not run.
inaccurate to say that every particular By the Classical period of Roman law,
country has an absolutely identical set oextending from 1 AD to the end of the third
rules with the otherauntries, included inthe century AD the rules on acquisitive
same group. What is important to stress oytrescription evolved immensely. The major
is that those legislations share a commoprinciple, applicable both to immovables
legal principle that has defined their legaland movables, was formulated by Ulpianus
approach on resolving the conflict betweeri fiOne cannot acquire ownership from a
the rights of the dispossessed owner and gferson who is not himself the owdler
the bona fié acquirer. Two extreme and oneTogether with another tenet, formulated by
balanced legal approach can be?aul Mhbat Helongs us cannot be
distinguished. Using the comparativetransferred to another without our
method of legal research the present articleonsent?, they formed a concept of the
aims at studying these three main types afonsistent protection dfie original owner.
legal approach in cases where the law has to  During this period, the basic action
take side in the contit of legal interests of available to an owner out of possession to
the deprived owner, on one hand, and a goagcover his property, both movable and
faith acquirer, on the other. immovable was therei vindicatio or
revandicatory action. Initially the period for
this action was limited to one e The
I. The Original Owner Rule possessor could repel the claim if proving
the fact that his possession had lasted longer

At the first extreme the original than one, year, without having to prove

owner os ! €ga : o bnt aen{/th?na te?se. Thid Circum&dnte” Yas
meticulously protected irrespective of the

means in which he as deprived of his seriously obstructing the interests of the

: . original owner.
property. The owner is granted the right to Thatos why aftthe t h e

claim back his property, wherever he find epublican era the prerequisites for the

|t,_even |f|_t has passed in the handsofagoousucapio were set to five elementss
faith acquirer.

The roots of theoriginal owner rule habilis (a movable or immovable thing that

. iS notextra commerciuli possessioiustus
can be traced back to Roman private law. It M p 0

: ; titulus (' a just title, capable of transferring
the early period (about 450 BC) private law . ,
was co)(/digied by( Lex Duodeci)mp DecorumOWnerShIp by nature)pona fides (good

(The Twelve Tables) and original I?r::g; and tempus (an elapsed period of
acquisition of ownership was recognized by i:urthermore at the time of Justinian

3233:'?&’?&?%&??2 %Téyngh: dst?) Carl!?gct and his Corpus luris Civilis, enacted in the
P P P P middle of the & century, the prescriptive

the owner ofthe movable from being . .
) . eriod was increased to three years. If the
deprived of his property, on one hand, an - .
rerequisites were not met (for example, if

:Eg rﬁ)]?)cgbllr:e gthfzsséi?ai\gh%n?ﬁf Sr?q%u'r heiustus tituluswas not present because of
P ’ Athe circumstance that the goods were lost or

means for the owner of the movable Wasstolen, or the possessor was lacking good

1
2

1 R 1

Nemo plus iuris ad ali umDbxla b4 ferre potest quam
ld, quod nostrum est, sine fRBXIW 1bhostro ad aliu
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faith) the period of possession necessary ttakes in good faith and for value without
acquire the thing was set to thirty years. Imot i ce shoul & get a good
addition, the  Justinian legislation The first exception concerrapparent
strengthened theei vindicatio so that the authority (also known as the daate of
owner could pursue his property during theestoppel), which is actually provided in the
whole prescriptive period. second part of art. 21
As a conclusion, Romanlaw unless the owner of the goods is by his
established and developed an approachthatonduct precluded fro
meticulously protected the dispossessed ut hority to sello. T
owner. This approach has been enacted bytae owner has assured the buyeat the
series of national legislations. seller has an actual right to transfer the title
English common law takes as aof the goods, the buyer can acquire the title
starting point thenemo plus iurigprinciple.  despite the fact the seller was not the owner
As a consequendé someone has disposed The second statutory exception to the
of a property not belonging to him, in thenemo plus iurisprinciple is referred to as
conflict between the original owner and asale under voidablette (art. 23 of the SGA)
third acquirer the former has the strongeri When t he seller of goo
position. This is expressed in art. 21 (1) ofitle to them, but this title has not been
the English Sale of Goods Act of 1979voided at the time of the sale, the buyer

m d
hi's

(SGA). acquires a good title, provided he buys them
The major dference between English in good faith and without notice of the
and civil law in respect of good fathsel | er s tdefledt dt offer

acquisition is that the first one lacks athe buyer of a movable if he purchased it in

gerenal exception to treemo plus iurisule  good faith and did not know that his seller

to benefit the good faith acquirer. Rather, thdas a defect of title (cases of fraud, duress,

SGA of 1979 provides several statutorymisrepresentation etc).

exceptions to tis principle. The SGA contained the market overt
The emergence of these exceptions isule as well, but the prosion was abolished

to an extent influenced by a statement byn 1995,

Lord Denning: Other statutory exceptions can be
filn the devel op mdoundinthd Factors Act of 1880, cdnaeming

principles have striven for mastery. The first

is for the protection of property: nobody can

give a better titlehan he himself possesses.

The second one is for the protection of

commercial transactions: the person who

SArt. 21 (1) SGA : fASubject to thi stheiAawheramchvehodoesgoods a
not sell them under the authority or with the consent of the owner, the buyer acquires no better title to the goods
than the seller had, unl ess the owner of the @goods is
sell . o

4 SeeBishopsgate Motor Finance Corporation Ltd. v Transport Brakeg1949] 1 KB 332 at 33@37.

5 The estoppel is actually a rule of evidence preventing a person from denying the truth of a statement he has
made previously or the existence of facts in which he has lead anotherto I®keee. LaszI|l o P-k, op. ¢

5 The marketovertrulewascodied in art. 22 (1) SGA61979 : Where goooc
to the usage of the market, the buyer acquires a good title to the goods, provided he buys them in good faith and
without notice of any defect of title on the part of the seller

LESIJ NO. XX, VOL.1/2015



96 Lex ET Scientia International Journal

cases of mercantile agericgnd seller in Il. The Bona Fide Acquirer Rule
possession after séle

The provisions of the English Sale of
Goods Act have influenced a number o
comnon law national legislations, like
Scotland and Northern Ireland (as part of th
United Kingdom), Cyprds India®,
Canad etc.

Among the countries whose national
legislations belong to the Continental lega
system Portugal is the only country whos
Civil Code has fully adopted theemo plus

At the second extreme, an acquirer
ho gained possession over a movable
hrough a valid title, becomes the rightful
owner, even if the movable has origiyall

Been lost or stolen from its original owner.

The former owner loses his rights over the
movable, but can always claim

Icompensation for unjustified enrichment
against the transferor of the goods. The
epolicy of a comprehensive protection of the
good faithtransferee, known as the bona fide

iuris pri.nciple. Portgguese ?i\.'i.l law does notacquirer rule, has been adopted by the new
recognize good faith acquisition. There ar§ialian Civil Code of 1942. Pursuant to

no rules comparabl e,;h83 of fleSialidh ERiSchEe Sas farCall

equal to a titleo P hovdbiés' abe CSnCerneed,m[ eopGS'se‘%s%n is N

French law, or even to the provisions of . c
A9 D% BGB allowing the good faith equal to a title. This principle is based on the

h despite th h d tect need to increase certainty in the circulation
purchase despite the enhanced protection g movables, since it is nearly impossible for
the original owner.

This circumstance resulta ihe leaal a person to undertake a thorough
S circumstance results e lega investigation if every transferor of the goods

constructiqn thqt a sales contract, by Whicr{}vas in fact their owner. Another argument in
the seller is neither the owner, nor legal.lysupport of adopting this principle i$he

ent'ﬂ%d tg d|§gose of tthe8ggoodfs, th'sspeed with which transactions occur, not
(Izaont5| ere C\:/'OI'I ,C "’(‘js ar .I' il 0 id eaIIowing the transferee to keep a complete
ortuguese Livil Lode eXpliCItly Provides. o4 of the transfers. It is being stressed

If, however, such a contract is cortbé and out that the possession of a movable creates

the P“fCh’%‘SQf acting in good faith, pald 3 legitimizing appearance of ownership, so
consideration, the Portuguese IeglsIatO{h(,jlt every person exercising powaver a

provides a restitution Cla'm for the price movable has a right to dispose with it, as far
because of unjustified enrichment of the

- her I naware who th I
transferor (art. 894 of the Portuguese CIVI|aS other people unaware © the actua

Code). The di d owner is are concerned. Pursuant to art. 1153
of €). The ISpossessed owner chvays et seq. Italian Civil Code, the former owner
claim back his movable, no matter how

much time has elapsed cannot bring a_rei vindicgtio action against
: the good faith acquirer ued any

circumstances, not even if the goods were

lost or have been stolen from him. Thus, the

S

1

"TArt. 2 of the Factors Act provides: fAWhere a merca

of goods or of the documents of title to goods,
business of a mercantile ageshall, subject to the provisions of this Act, be as valid as if he were expressly
aut horized by the owner of the goods to make the

8 Art. 8 of the Factors Act provides that if the owner of a good sells it two times the second buyer can acquire

the title if he acts with good faith and has no knowledge about the first sale.

any

S a me

Cyprusodos Sale of Goods -3antrrorthé praviSichg on gaodifaith acguision t i c | e

of English Sale of Goods Act of 1979.
Vseeart280 of | roidGoadAct. Sal e
1See -A4 2@f Canadads Sale of Goods Act.
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Italian Civil Code of 1942 has eliminatedthet r ans act i on § .the Alovak 0 9 0
distinction  between involuntary and Commercial code explicitly provides an
voluntary loss of ownership and enhanceaxception of thexemo plus iurigrinciple if

the protection of the bona fide transfe in the good faith acquisition is based on a

either cases. Furthermore, there are nbusiness relationship. Since there is no rule
additional requirements concerning the titleexcluding lost or stolen goods, scholdrs

except its validity, which means that bothbelieve that they can be admd in an

onerous and gratuitous acquisition will leadoriginal manner from the good faith

to extinguishing thtanstered. gi nal owner ds right
and the good faith acquirer shiakcome the Another example of a national
new owner. legislation that adopted the bona fide

Throughout the Member states, there isicquirer rule, but sustained some influence
no other legal system implementing iana  from the balanced approach is Austria.
fide acquirer ruleto such an extreme extent. Art. 367 of the Austrian Civil Code
The other national legislations are beingorovides that it is possible to acquire
somewhat influenced either by the balancedwnership over movables from a rowner
approach or by theriginal owner rulethat in three particular situations: at a public
consistently protects the right of theauction; if it is purchased from a person in
dispossessed owner. Particularly interesting he cour se of the | atter
is the policy towards good faith acquisitionof selling goods of this kind; and if the owne
adopted in the Czech and Slovakiarhas voluntarily entrusted the movable into
legislation. Both countries have very similart h e sellerds possession
civil and commerceades and thus share theacquisition must be for value and the
same principles. Their civil codes do notacquirer must have obtained possession over
provide any rules on good faith acquisition.the movables in good faith.The rules on
Is it not possible to acquire ownership fromgood faith acquisition in the Austrian civil
a transferor who lacks the right to disposeodedo not provide an exception on lost or
regarding the transferred property. Thestolen goods. This circumstance has lead
absence of a rig of disposition of the scholars to assume that it is possible for the
property always results in an absolute nullitygood faith transferee of these goods to gain
of such a contratl Itis clear that Czech and ownership over them in an original
Slovak civil law have adopted tlnemo plus mannet®. This effect can occur only if the
iuris principle. Surprisingly, on the other other prerequisites of the good faith
hand, the Czech and Slovak Commerciaacquisition are present. Despite these
Codes havecodified a set of very liberal limitations, the Austrian Civil Code provides
rules on good faith acquisition, applicable taan enhanced protection of the legal interest
mer chants only (s e eoftdegobdidith trarfsferee,akowing him to a k
Commerci al Code an dacduiredownership fevert dve losCar stoldm
Commercial code). The main purpose was tgoods Scholars tend to categorize Austrian
promote the security of commerciallaw as one of the most protective

2 lvan Petkov, National Report on the Transfer of Movables in Slovakia, in volNatafnal Report on the
Transfer of Movables in Eurog®unich: Sellier European Law Publishers, 2011), 421.

13 lvan Petkov, op.cit., p. 421

14 Helmut Koziol and Rudolf WelserB¢r ger | i ¢ IBand 1 RMen:h Manzsche Verlagsd
Universit2atsbuchhandlung, 2006), 335.
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jurisdictions towards good faith however, being in contradiction in terms

purchasers. since flacqui sition b
The liberal Austrian provisions that canpresupposes a certain period of time has
be ranked as the second most favorabletotleec t ual | y el apsedo. A

bona fide acquirer (after the Italian ones)explans the legal nature of the provision on
havebeen fully adopted by the art. 64 et seqgood faith acquisition as an irreputtable
of the Slovenian Ownership Code as well. presumption of ownership in favor of the
possesseéf. The prevailing view, supported
by the case law of the French Cassation
lIl. The Balanced Approach Court is that the good faith acquisition is a
sepaate, independent method to acquire
1. The Consensual System ownership over a movable in an original
Just like the bona fide acquirerrule,thenanner . The main effect
balanced approach recognizes good faitfar as movables are concerned, possession is
acquisition as a separate, originamerof equi val ent to titleo i ¢
acquiring ownership over a movable from arules in the law of obligations regarding
person acting in good faith. aluse of trust by a transferor holding a
The basic rule that has become thdimited title or even nullity of a contract. The
founding stone in a number of nationalresult therefore is that the good faith acquirer
legislations when it comes to good faitha non domino neither receives the ownership
acquisition i s t h a tight oft avdetivative bagisf rontakes title by t o
movables, possessiois considered equi instantaneous prescriptiofut acquires a
val ent tmeaningithal possessionclear title by statutory provisiots
and ownership of movables go hand in hand. In order to fully comprehend the good
The first national legislation to adopt thisfaith acquisition in French law one must
principle with the intention to protect good keep in mind that according to art. 711 of the
faith acquirers and the interests offFrench Civil Code, ownership is acquired
commerce, was the Fren@ivil Code of and transmitted by succession, by gift (both
1804 and its article 2279 (a recent reforninter vivos and mortis causa) and by the
changed the numeration to art. 2276). Thenere effect of a obligation.This provision
drafters of the Code placed this provision inbrings us to the conclusion that the French
a section called tfarGfier system s eonsegspag whicla dan be
prescriptionso. Thu serivegyfroroaclogemdok on artiwle GlaBias i t i
was looked upon as a specialstantaneous well : An obligation of delivering a thing is
acquisitive  prescription  rule.  This complete by the sole consent of the
explanation is rejected by Marcel Pladfpl

BErnst Karner, Gut gl 2 u:lspriggerr2008)p18.i | i arer wer b, (Wi en

16 OEn fait des meublesa Ipossession vaut titheThis principle was formulated in the first half of the XVIII
century by the famous French civil law scientist Francois Bourjon in his kedommun droit de la France et la
Coutume de Paris reduits en principlesP ar i s, 1770) p. 1094., see Arthur S
of the Rules on Good Faith Acquisition and Acquisitive Prescription in the European Draft Common Frame of
Reference. A Tal eEumdeanReview dbRrivacel aoé P BOL3Y: 843.

17 M.Planiol, Traite elementaire de Droit Civil. Droit les biens, translated by Tihomir Naslednikov (Sofia, 1928,
Staykov Printing Office), 214.

Bp, Michael Hebert, i Sauisiana bafiv Revievool. 29g1969)s33Mov abl es o,

19 Cdliin, A., Capitant, H., Traite elementaire de Droit Civil, Tome 1, Livré Droit les biens, translated by
Galab Galabov, (Sofia, 1926, Royal Court Printing Office), 326.
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contracting parties. It makes the creditor anof the French Civil Code exclude them from
owner. the material protection of the good faith
Thus, the provision of art. 2276 (1) acquisition. The reason for this @ption
serves a double function. In the first place, itan be found in the circumstance that loss
provides a rule of proofi possession and theft lead to involuntary loss of
establishes a legal presumption that whoeveyossession. If the property was lost or got
is exercising the factual powerver a stolen, the original owner can reclaim it back
movable is deemed to be its owner, unleskom whoever holds it, even from the good
proven otherwise. In the second place, ifaith transferee. Because of itensewhat
contains a material rulé the act of radical nature, the French legislator has
possessing a movable renders its possesdonited the timespan for such a claim to be
as the owner in case the movable is beingade to three yearanot from the date of the
transferred to him by someone not entitied bona fide acquisition, but from the moment
dispose with it. the movable got lost or was stolen (see art.
The French Civil Code does not2276 (2) French Civil Code
specify further requirements that the The good faith transferee of a lost or
possessor has to meet before he is entitled stolen movable is not left completely empty
invoke thepossession vaut titne u | e . hamded. &wsuant to art. 2277 French Civil
why case law helped the institute to evolveCode,when the present possessor of a thing
Nowadays, it is unambiguoushat the lost or stolen has bought it at a fair or
transferee of a movable that was transferrecharket, or at a public sale, or from a
to him by a norowner can acquire merchant selling similar things, the original
owner ship i f he r e ovenér waydhaveaitcrétuonad to hignfomlyebst | 0 )
possession and he dreimmnsidgt thekpossessorofor tre hpdce | d
not have known that his transferor lackswhich it has cost him.
ownership over the movable. Transition of This remarkable provision of medieval
ownrership is not caused by the effectofaror i gi n i s called the @Am
obligation, but instead, by mere possessiorserves a primaryfunction 7 to create a
This possession creates a new title on behatbunterexception in favor of the transferee
of the good faith transferee, independent andho acquired in good faith lost or stolen
not deriving from the original title.There is movables under normal, unsuspicious
no requirement for the transamti to be circumstanced. On the other hand, it
onerousi any valid legal act capable of protects him against a possible insolvency
transferring rights over movables isand/or untraceability of higansferor. If the
sufficient®. dispossessed owner reclaims back his goods,
The major difference between thethe good faith buyer can spare the
balanced approach and the bona fidelifficulties of trying to find the seller and
acquirer rule can be found in the attituderefund the purchase price. The French Civil
towards lost or stolen goods. Unlike theCode has adopted a much more fast and
quite liberal approach in Italy that allows thepractical solution that strilke the best
good faith transferee to acquire ownershigpossible compromise in the conflict of legal
even over lost or stolen goods, the provisiongiterests between the original owner and the

0y

20 Eleanor Kashin Ritaine, National Report on the Transfer of Movables in Fraridatiomal Report on the
Transfer of Movables in Europe, (Munich: Sellier. European Law Publishers, 2014)2819

2Ar t hur Salomons, fGood F @owardsameEargpean €iviltCode'revised andnov ab | e s
expanded editigred. M. Hesselinlet al. (Wolters Kluver Law International, 2011), 106332.
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bona fide acquirer the owner is obliged to other real rights. The policy on good faith
reimburse him with the price paid for the lostacquisition sustairte only minor changes.

or stolen goods. Until he has received thifursuant to art. 78 (1) of the Bulgarian
payment, the posssx is entitled even to Ownership Act, the good faith purchaser of
exercise a retention right over the movablesnovables or bearer instruments, who

This balanced approach, resulting in aacquired them on a valid onerous title is their
compromise in the conflict of legal interestsn e w o wner i f he di dn o
between the dispossessed owner and thensferor did not own thenif the goods
bona fide acquirer was adopted by thewere lost or stolen, art. 78, (2), first sentence
revoked Italian CivilCode of 1865 (art. provides the familiar three year period for an
707). One of the most significant merits ofownership claim to be made by the
art. 707 I'talian C i dispossessed owher.6 1 8 6 5 was
expanding the protection of good faith The first change concerns the
acquisition institute over bearer instrumentequirement for value of the legal act that
and money as well. The old Italian Civil transfers ownersp. If it is gratuitous, the
Code had a great impact on a bugumber interests of the dispossessed owner will
of national legislations that belong to theprevail, because it is not justified to protect
Romanistic legal family, including the the person who has enriched himself,
Bulgarian one. without sacrificing a countgperformance.

In Bulgaria, the first rule on good faith As mentioned above, modern Bulgarian civil
acquisition was enacted in 1904 in thdaw has continausly adopted the balanced
revoked Law on Property, Ownership andapproach and a general policy of enhanced
Servitudes. This act implem&d the protection of the bona fide acquirer has
provisions on ownership and other reahever been customary.
rights from the revoked Italian Civil Code The second change is tightly
and closely followed both the consensuatonnected with the socieconomic changes
system of transferring ownership and thdan Bulgaria. After 1950, commercial law was
balanced approach in terms of good faittabolishe and private enterprises were
acquisition. Its article 323, identical &rt. nationalized. They were all transformed into
707 of the old Italian Civil Code, contained Stateowned socialistic enterprises who
the rule AWI th refeweernecet hteo ombyamhgsr amar
bearer instruments, possession is consideretonomic life until 1989. That circumstance
equi valent to a t it Imadéthe counteexcpption sonderningilosty f o
original owner to reclaim his lost or stolenor stoen movables bought at a fair, market
movables for a period ofitee years, as well or at a public sale pointless and incompatible
as the market overt rule in favor of the goodvith the socialistic state regime, since it
faith acquirer who bought lost or stolenpresumed the presence of private
goods at a fair, market or at a public salecommercial relationships. This rule was
were present as well (art. 324 and 325 of theubstituted with another provision that
Bulgarian Law on Property, Ownership andsuited the newegime better, yet expressed
Servitudes). the same ideas. Pursuant to art. 78, (2)

After the deep socieconomic second sentence, if a person bought lost or
changes in the Bulgarian society after Worldstolen goods from a State or cooperative
War Il, in 1951 a new Ownership Act cameenterprise, he acquires ownership in an
into force and remains until today theoriginal manner and the former owner
primary source of rules on ownership andcannot claim the goodsabk under any
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circumstance. No possibility  for the closest to its primary sourt¢he French
reimbursement of the price was provided afivil Code. The provisions of art. 2279 and
wel | . The |1 egi sl at o228 of the Belgianacwil Code folofvfart. r m t h
dominant position of State and cooperative2276 of the French Civil Code to the letter.
enterprises as the substitute of all previou®ut of the EU, art. 1161 and 1162 of the
private companies and partnegshiand to Ethiopian Civil Code have fully adopted the
i ncrease citi zens 0 Frenchapproach ongobdHaith acouesiisnd e g a |
subjects who were designed to achieve thevell. The only difference is that the rules on
primary economic goals of the ruling party.good faith acquisition in the Ethiopian Civil
Still, it must be pointed out that the goodCode are not placed next to the provisions
faith transferee enjoyed such a favorabl@bout prescription, but among the other
position only if he acquired tHest or stolen separate methods of acquiring ownership by
movable from a State or cooperativeoriginal manner.
enterprise. If the goods were transferred by Modern national lIgislations have
anyone el se, t he o radagpied thd consensua trahsder systemeas e s t ¢
prevailed and a claim could be successivelyell, but have provided some additional
carried out even without having to reimburseequirements or other prerequisites as far as
the good faith acquirer i the price paid. good faith acquisition is concerned. The
After the transition to free market most typical one is that the acquisition must
economy in t he | atbe onBrOué. sOnlyawhdn thgood faith e
beginning of t he arandferee hag diven or Brondasedea coanterd
cooperative enterprises are no longer thperformance his legal interest is worthy of
only and the biggest participant in theprotection. A number of national legislations
economic life of Bulgaria. The majority of br oad e n t he scope of t |
them were reorganized in the process ofequirement as well. In contrast to the
privatization and nowadays they have d&rench Civil Code where case lalefined
negligible  role. This  circumstance good faith as the lack of knowledge that the
significantly reduces the applicability of the transferor is not the owner of the movaBle
provision of art. 78, (2), second sentence anthodern civil codes tend to perceive the good
causes a debate on enacting a new rule on tfath requirement as a lack of knowledge that
protection of the good faith transferee whothe transferor is not entitled to dispose of the
acquired lost or stolen goods from agoods. The transfee may know that he is
transferor acting in the ordinary course ofdealing with a norowner and this
business. circumstance will not vitiate the acquisition
Apart from Bulgaria, the consensuala non domino. The main reason for this
system of transferring ownership as well agoncept is protecting the dynamic
the balanced approach on good faitttcommercial relationships in cases when the
acquisiton was adopted with some changesransferor established factual poveser the
by many other national legislations withinmovable on a lease, pledge or rent contract,
the European Union, as well as other, Nonbut the acquirer believes that his transferor
member States. The Belgian Civil Code haéolds the goods on a consignation contract,
adopted an identical set of rules and stander example and is entitled to transfer them.

2Cass. 1re civ., 23 mé&ms mad65:r eB uldla.p2aFdide Gotldicivilnia Al e2 0 &:a r
bonne foi é sdbentend de | a deposyesseuca menied dersen acguisitiocndesi — r e
droits de son autequdil” Il i paotpram®s ® des|l dbicdodte sur ce
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A number of national legislations the Brazilian Civil cod®, A 34 of th
combine the classical Frenchppach and a Law of Israel, art. 798 and 799 of the
modern, reformed policy on the good faithMexican Civil Code, art. 194 of the Japanese
acquisition. Such rules can be found in artCivil Code, art. 1713 and 1714 of the Civil
933 of the Swiss Civil Codg art. 464 of the Code of Quebec and art.1157 of the Iragi
Spanish Civil Cod® art. 4.96 of the Civil Code®
Lithuanian Civil Codé, art. 95, (1) of the

Estonian Property and Owneisiict®, art. 2. The Abstract (Traditio) Transfer
5:39 of the New Hungarian Civil Code (in SYyStém
force since 2014}, art. 3:86 of the Dutch Among those national legislations

Civil Code®, the Swedish Good Faith included in the balanced approach group, the
Acquisition of PersonhkesPopopgoby Aaithndcé
1 of the Norwegian Good Faith Acquisiton9 32 of t he Ger malichesCi vi |
Act. Outside the EU, the balanced eggch  Gesetzbuch) deserve special attention. The

on good faith acquisition has beenstarting point of the German transfer system
implemented in art. 1197, 1204 and 1268 ofs that a legal consequence can either follow

BArticle 933 of the Swiss Civil Codethertealtightsoverhat il
movable in good faith is worthy of protection in cas
Article 934 (1) provides a-gear period of time for the original owner to claim back his stolen or lost goods after
he reimburses the good faith acquirer with the price the latter paid for the movables. For additional information see
Arnol d F. Rusch, Gutgl2&ubiger Fahrniserwerb als Anwe.l

Jusletter 28. January 2008, p.-12, Tuor/Dreyet Sc h mi d, Das Schweizerische Z
Schulthess Polygraphischer Verlag, 1996),-618.

%»fAAs far as movables are concerned, possession is
Manuel de Torres PemeadomAa@ui fii Spamifshomiail | awo (|
Scientific Congress on Spaniftnilippine Private Law, University of Malaga, April 11§, 2015).

“A1f a person in good faith acqui raenss fperro pdeoretsyn 6fto rh avve
to dispose, the legitimate owner may bring an action for rei vindicatio of the goods against the good faith transferee,
provided that the owner | ost the goods or wapatdi spos
from this exception, the good faith acquirer can always rely on a title to ownership. Art. 4:96 of the Lithuanian Civil
code provides that lost or stolen goods can be vindicated within three years from the moment of dispossession.

% fA person who hs acquired goodby transfer in good faith is the owner tbie good from the moment of
gaining possession over the thing even iftthesferor was not entitled to transfer ownerghip. The Est oni an

|l aw doesndt explicitlyalpueodvi dfe thea egogquiesnienit o m.f oHo w
gratuitous, the acquirer musttransfer the thing to the entitled person even if the disposition was otherwise valid.
This provision is derived from it hfeAm ud eq wifr err ti.n Agdddd

longer enriched in the extent of the (gratuitous) transfer by the time he learns or should have learned about the filing
of a claim against him, is relieved of the duty teere ansf er t he t hi nogmation dbautthemor e ¢
Estonian national legislation in terms of the good faith acquisition see : Priit Kama, Evaluation of the
Constitutionality of Gooeraith Acquisition, Juridica Internationa] XIX (2012), accessed May 08, 2015,
doi:10.12697/1406.082.

Sse¢etion 5:39 (1) provides that #AA bona fide acquire

course of the transferord6s commercial activity, even
(2) and (3) create the exceptiooncerning lost and stolen goods and the cotexeeption, when these goods are
obtained at public auctions. S e e Hurapean|Review of kaw ain o | d

Economicsvol. 2 (2012), 7.

2 fAlthough an alienator lacks the riglatdispose of the property, a trangfersuant to articles 90, 91 or 93 of
a movable thing, unregistered property, dght payable to bearer or order is valid, if the transfer is not by gratuitous
title and if the acquirer is in good faith.

29 See Edualo Filho, Good Faith in the Brazilian Civil code : Ten Years Ldtes, i, 8 €@013), 21221.

30Dan Stigall, A closer look on Iragi Property and Tort Lamisiana Law Reviews8 (2008), 780.
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directly from a statutory provision or from a faith if he is aware or due to gross
partyds | egal act . nreglgermce istunaswvard that the mdvable Fr e n «
Civil Code, German prate law does not doesnét belrong to the se
grant translatory effect to the contractual Paragraph 932 BGB does not provide
agreement, but has developed its owm requirement for value and this might create
met hod, known a-sundt the falsé impresaion uhatdosth onerous and
Abstraktionspri nzi p @ratuitoudhtensférs camlead te a goan faitht i t |
must find its basis in a real agreemenac qui si ti on. However, A
distinct from the obligation creatgatior by that the person who acquires a movable
the parties. The basis of the transfewithout a counteperformance, may be
therefore is held to be the agreement on thender a duty to return it to the owner under
transfer of title, this real agreement being athe rules of unjustified enrichment. This
agreement in rem. Furthermore, pursuant tmeans that good faith acquisition under the
A 929 BGB the real aues efehmmE&errhan QivilsCode lxan occard e
public by the abstract act ¢faditio, that is only if it is for value.
the transfer of possession and both Despite being positied in the
contracting parties must have agreed upohalanced approach group, German private
the passing of ownership. As far as thestaw is somewhat influenced by tloeiginal
requirements are fulfilled, all powers owner ruleand this can easily be seen when
embraced in the right of ownership pass ti comes to the scope of protection of the
the transferee. In other words, owstdp dispossessed owner. Similarly to French
doesndt pass until dlhaev,t AGBSTf BGBr stihhgimat aco U f
delivered the movable to the transferee. Ththe movable must have been voluntarily
transfer of title is a consequence of the readntrusted to the transferor, thus excluding
agreement, not of the underlying agreemeribst or stolen goods, but continues by
creating just a mere obligation to trandfer referring explicitly to goods of which the

Apart from this majodifference, with  owner had otherwise involuntarily lost
regard to the acquisition a non dominopossession. This provision extends the
German private law resembles the Frenchunber of occasions when the dispossessed
provisions, yet imposes a much moreowner can reclaim back his movable and
consistent legal protection of the originalsince there is no requirement for him to
owner in comparison to art. 2277 of thereimburse the price the good faith acquirer
French Civil Code. had paid?, we can conclude that the rules on

The basic rule isigv e n i n Agoo@ fith acquisition in the German Civil
BGB: The transferee becomes the ownefCode, despite sharing common principles
occurring under paragraph 929 even if thewith the French provisions, stand much
movable doesnoét b e | aoreg to theoriginaltownertule thansmbst r o r
unless he did not act in good faith at the timef the other national legislations from the
at which he would acquire ownership undemalanced approaclyroup.
these provisionslhe trarsferee is worthy of The German approach has influenced
protection only if he acts in good faith at thea number of national legislationsfor
moment of delivery. Section 932, (2) BGBexample the Greek Civil Code. Its
s et s othet purchasartis nét in good provisions on the abstract method of transfer

31 Manfred Wolf,Sachenrecht M¢ nchen: Ver | atP8200.H. Beck, 2006) ,
32 W. Brehm/C. BergerSachenrech{ T¢ bi ngen: Mohr Si ebec kSachexrechtp ) |, 412;
(Berlin: Springer, 2001), 38895.
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of movables, as well as on good faithcontemporary extremes and throughout the
acquisition (art.1034038 Greek Civil national legislations there are differences
Code) foll ow -B32 ofdghe nbeyordltrife AThi® drdimstance is able to
German Civil Code. However, the Greekcause serious difficulties in legal
legislatorham d o pt ed t he 0 Eenfoecaneht Gf multiplekj@risdictions are
overt rule on lost or stolen goods, bought atoncerned, not to mention the unfair
a public auction, or at a fair or on the markettreatment of either parties if the applicable
providing a better protection of the legallaw is less susceptible and provides a
interests of the bona fide acquirer inconsiderably lower levedf legal protection

comparison to the German Civil Cdde towards one of them in comparison to their
Other nationh legislations that national legislation, for example.
adopted the German Civil Code, can be In my opinion, the existing diversity of

pointed out as well the provisions of art. 22 rules could be overcome on the way of a
of the Law on Property and other real rightaunification of the provisions on good faith
of Kosovo* and art.187 et seq. of the acquisition through a mandataagt, enacted
Georgian Civil Cod®. at EU level. For this purpose the rules of the
Draft Common Frame of Reference (DCFR)
may serve as a role model. The Draft
IV. The need for coherence and the Common Frame of Reference is prepared by
Draft Common Frame of Reference as a the Study Group on a European Civil Code
role model that consists of legal scholars fromvsral
jurisdictions in the EU. It is a soft law

As this short comparative overview e .
has shown, there is a co%siderable diversitCOdmc"mori;6 which can serve as a common
' denominator in the approximation of laws

on _thg rules of'good falth apqwsmo'n. Thewithin the Member Statés
majority of national legislations strive to

. . Because of its great importance for
find a balance between the interests of both : . .
the aiginal owner and the good faith promoting security of transactions and

transferee, especially when it comes to los ommerce, the StudyrGup has provided a

or stolen goods. Yet, within Europe Italian et of rules regarding good faith acquisition

of movables in Book VIII, art. 3:101 of the
and Portuguese law represent the tW(bCFR38

¥See art. 1039 Greek Civil Code : Alf the ateofa@rt or
or on the market, the buyer does acquire ownBasiship

Concepts of Greek Civil LagAthens, 2005), 394.

34 Haxhi Gashi, Acquisition and Loss of Ownership under the Law on PropertythadReal Rights (LPORR):
The influence of the BGB in Kosovo Lakanse Law Reviev® (2013), 4161

35 Eugenia Kursynsksinger and Tamar Zarandia, Rezeption des deutschen Sachenrechts in GBtaogien,
Planck Private Law Research Papé# (2010), 108.37.

%6 See Christian von Bar, Eric Clive and Hans Schiite | Pringiples, Definitons and Model Rules of

European Private Law. Draft Common Frame of Reference (DCFR). Outline Edition. Prepared by the Study Group

on a European Civil Code and the Research @rom EC Private LawyMunich: Sellier European Law Publishers),
2009, 431432.
37 http://www.sgecc.net/pages/en/introduction/100.aims.html (accessed on 09.05.2015)

% The Study Group agreed upon the need of drafting rules on good faith acquisition. This would balance the
interest not only of the concrete parties at an individual level, but also of all participants in the commercial
relationships intending to acquire giso The scholars state that it would be too burdensome, costly and insecure if

every particular acquirer was forced to undertake
good faith acquisition rule would ruin legal certainty anctéase investigation costs immensely. See Eric Clive,
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The provision of art. 3:101, (1) DCFR provided in favor of the transferee. The only
sets out that when a movable is acquired famwo countries in the EU whose rules on good
value from an unauthorized transferor, thdaith acquisition provide a requirement for
transfer is walid, provided all other transfer the transferee to prove that he did not know
requirements are met and the transferee r ¢ ohave &nowntthat he was dealing
neither knew nor could reasonably bewith a non owner or a person, not entitled to
expected to know that the transferor was naransfer ownership, are Sweden and the
entitled to transfer. The article contains d\etherlands.
rule on burden of pr o ®fntheaother Wamd, bne can finth slidf act s
from which it follows that the transferee arguments in support of this policy. Placing
could not reasonably be expected to know athe burden of proof on the transferee can be
the transferor 6s | aredgardeddsaform af hatancing the irdetesth or i t
have to be proved b yWhetgdo@faith acquisiton leadsecedépriving
Art.3:101, (2) DCFR provides that the original owner of his rightsn remand
good faith acquisition does not take placeshould be seen as an exceptional opportunity
with regard to stolengoods, unless the for the transferee to acquire ownership.
transferee acquired them from a transferor Another justification for thiglecision
acting in the ordinary course of business. can be found in the general principles of the
As one can see, the Study Group hakaw of evidence. The transferee, as one of the
tried to strike a compromise between thecontracting parties, is much closer to the act
provisions on good faith acquisition in theof acquisition than the original owner and it
majority of national legisl@ns. The would be much easier for him to provide
requirement for value, the strict standard orevidence of his goodaith. The original
good faith and the exclusion of lost or stolerowner will have immense difficulties to
goods from its scope of application areinvestigate the circumstances of the transfer
aimed at granting a better protection of thehat might have occurred on a different place
dispossessed original owner, whereas ther after a considerable period of time has
market overt rule and theiger content of elapsed. Moreover, there is a general
good faith (especially compared to theprinciple that a persowho wants to benefit
provisions of the French Civil Code) put thefrom a specific provision has to provide facts
transferee in a favorable position. and evidence that support his statement.
The choice of the Study Group to place
the burden of proof on the good faith
transferee has been rcenglasiord ed as Ahighly
uu s ual o and criticiz eI'ﬁje cofmoarrativeC c?véjrvsleiw ¥ the?
detrimental effect to commercial ___. : parative
Jnajor national legislations made above

transactions, as well as urging costly an o . :
time-consuming lawsuits that the rules Onrevee_lls that the existing diversity of the
solution to the conflict between the legal

good faith acquisition are evocated to; -
prevent®. Perhaps the reason for thismterests of the original owner of a movable

o . _ : and its good faith acquirer can cause serious
criticism is that in themajority of national . .- ™' ° ; ST

o . .. difficulties when multiple jurisdictions are
legislations a presumption of good faith is

Principles, Definitions and Model Rules of European Private Law. Draft Common Frame of Reference. Full Edition
vol. 5 (Munich: Sellier European Law Publishers), 2010, p. 4827.

39 Arthur Salomons;The Purpose and Coherence of the Rules on Good Faith Acquisition and Acquisitive
Prescription in the DCFR: A Tale of Two GatekeepErgopean Review of Private Law, 3 (2013), 854.
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concerned. The importance of this issue immong national jurisdictions. Adopting a set
even bigger under the conditions of the-EU of harmonized rules may help to solve cross
Internal market and its primary featurthe border cases on good faith acquisition in a
free movement of goods. In spite of being anore efficient, consistent and equitable
mere soft law codification, the DCFR canmanner.

provide a solid basis for legal harmonization
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THE LEGAL STATUS OF THE SHARES TRADED ON
RASDAQ MARK ET

Cristian GHEORGHE"*

Abstract

RASDAQ Market was launched in Romania in 1998peared as amirroring of the welt
established American market NASDAhich stood for National Association of Securities Dealers
Automated Quotations). The role designatedRASDAQ was as platforfor valuing papersissued
in the privatization program in Romania (mass privatization proed4BP). In fact the participating
companies to MPP had the legal obligation, under first Romanian Capital Market Law, No 52/1194,
to be Isted on a stock exchange.

Althoughit attended aJS regulatorymodel, RASDAGhad toadapt toEuropean rulesvith the
accessiorof Romaniato the European UniorThe relevant EU rules (i.e., Directive 2004/39/EC on
markets in financial instrumentsMiFID, about to baeplaced by Directive 2014/65/EUMIFID 11)
provide for only two types of trading systems, i.e. regulated markets and multilateral tradingeaciliti
(MTF), while the RASDAQ Market securities fall under none of these two trading systems regulated by
MIFID1.

After anentire decadef uncertaintyconcerning the status tiffe RASDAQ, Romanian legislator
settled the situation ahares tradean this maket. This regulatiormeanshe endor RASDAQ.Law
No. 151/2014 provides that the RASDAQ Market is to be closed within twelve months as of the effective
date of such law (October 27, 2014). To this end companies listed on the RASDAQ Market will have to
opt for listing on a regulated market or on a MTF or for becoming private companies. Such option
rests on the hands of shareholders. Going priva
Financial Supervisory Authority (FSA) provides a procedomglementing the right to withdraw from
the company of the dissenting shareholders and for computing compensation for their shares (FSA
Regulation No. 17/2014).

Keywords: capital market investments,RASDAQ, multilateral trading facility (MTF),
regulatedmarket,shareholders protection.

MPP). In fact the participating companies to
_ MPP had the legal obligation, under first
1. Introduction Romanian Capital Market Law, No 52/1194,
RASDAQ Market was launched in to be listed o stock exchange, so that most
Romania in 1996with the support othe of them got listed on the RASDAQ Market.
well-established American market Subsequently, in 1999, there were about
NASDAQ. The role designated for 5500 Romanian companies listed on
RASDAQ was as platformfor valuing RASDAQ makingit the European market
paperdgssuedn the privatization program in With the mosissuers
Romania (mass privatization process As the mother platform, NASDAQ,
evolved from arOTC legal status (ovehe-

" Associate Professor, PhD, Faculty of La@Ni col ae Ti t ul es acharest Uanailv er s i t y
profesordrept@gmail.com).
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counter or offexchange trading is done provided fot. Such irregularities were the
directly between two parties, without anystarting point for long term controversy
supervision) to a regulated exchange (irabout the legal status of shares traded on
2006, the status of NASDAQ was changedRASDAQ Market. As important rules, i.e.
from a stock market to a licensed nationathe compulsory offers or market abuse
securities exchange) ASDAQ itself faced offences, were to be applied on regulated
a long time of ambiguities regarded its legamarket only, the stat of RASDAQ Market
status. knew various interpretations Even the
Therefore RASDAQ Market started European Court of Justice was asked to
trading in 1996 under the initial namedeliver a preliminary ruling regarding the
Electronic Exchange RASDAQ, as a tradingegulated market concept and its meaning.
platform for shares in state owned Although it attended aJS regulatory
companies converted into public cpamies model, RASDAQ had toadapt toEuropean
under the mass privatization program. Thatuleswith the accessionf Romaniato the
market was authorised by decision of théeuropean UnionThe relevant EU rules (i.e.,
National Securities Commission (CNVM, Directive 2004/39/EC on markets in
now become ASHK Financial Supervisory financial instrument$ MiFID, about to be
Authority) of 27 August 1996 and thus wasreplaced by Directive 2014/65/EJUMIFID
regarded as a market organised and) provide for only two types of tradin
regulated B the Romanian competent systems, i.e. regulated markets and
authorities. multilateral trading facilities (MTF), while
On 1 December 2005, Electronicthe RASDAQ securities market fall under
Exchange RASDAQ merged with Bucharesinone of these two trading systems regulated
Stock Exchange, the former beingby MiFID12,
incorporated into the latter as a distinct The judgement of the European Court
section. The legal person resulting from thastated that a market in financial instremnts
merger, Bucharest Stock &hxange which does not satisfy the requirements laid
Company (public limited liability company), down by Directive (Title 1l Directive
operated two different markets: the2004/29/CE, MiFID 1) does not fall within
regul ated mar ket (ButheacodeacE¥apltoonif Bueguérmt i
T Bucharest Stock Exchange) and then that provision, notwithstanding the fact
RASDAQ Market. The first market (BSE) that its operator merged with thperator of
was then authorised by the competensuch a regulated marRet
authority ofthe market (NSC at that time). In last year was set out the legal
That authority, under its statutory powersprocedure to be followed for the clarification
also controls and regulates the functioning obf the situation of the shares traded on
the RASDAQ Market, but the latter has notRASDAQ Market (and of the shares traded
been included in any of the categories of
negotiating platforms European rules

1 CJEU, G248/11 Para (19), (20).

2 Cristian GheorgheCapital Market Law BucharestC.H. Beck, 2009, p. 339.

3 Judgment of the Court of Justice of the European Union (second chamber) in-2484 T Criminal
proceedings agai nst R htp:#curia.@umopazel/juris/doduiméntdecuraentgsf;js@ssiondr s ,
9ea7d2dc30dbd281flaf23294c8ch5a9a432709a697a.e34kaxilc3gmb40rchOsaxukahn0?text=&docid=120763&pag
eindex=0&doclang=en&mode=&tir=&occ=first&part=1&cid=263962
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on the unlisted shares market tboThe on the exchange flooor it will exit the
assumed purposef the law is to align the public area and will go private.
RASDAQ market with Capital Market Law The shareholders shall debate on the
No. 297/2004 and European Law status of the company as RASDAQ Market
w a s ficértsedfor future operation They
shall make a decision regarding the legal
2. Legal solution. Cessation of the acions to be taken by the company required
activity of RASDAQ Market. for the admission to trading of the shares
issued by the company. Future trading
implies admission on a regulated market or
trading within an alternative trading system
(ATS or MTF), based on the provision of

Capitd Market Law No. 297/2004 and
meansthe endfor RASDAQ. Law No. regulations issued by the Financial

151/2014 provides that the RASDAQ : : 6
. S Supervisory Authority ESA)°.
market is to be closed within twelve months In the absence of such a decision for

as of the effective date of such law (OCtObanarket admission or subsequent to an

27, 2014). To this end companies listed o1, blici - . .
. xplicit decision, the company will exit the
the RASDAQ market will have to opt for tra?jing floor and it will go grivgte.

listing on a regulated market or, as ttase
may be, on a MTF or for becoming private
companies. Such option stays on .
sharehol dersé hands. éoslhq{egmdﬁr?rﬁgwsat e asks fo
sharehol dersé right p e sharehblders shall fiave the fightéon ¢ i «
Supervisory Authority (FSA) provides a withdraw from the company if the General
procedure implementing the right toMeeting of shareholders resolves that the
withdraw from he company of the company takes no legal actions required for
dissenting shareholders and for computinghe admission to trading of the shares issued
compensation for their shares (FSAby the company om regulated market or
Regulation No. 17/2014). trading thereof within an alternative trading
system (ATS). The sameight is recognized
if the shareholders decision is not
3. Shareholders decision accomp'iﬁhedby a% cause. ) A
. - Right to withdraw is subject to the
Cessation of activityof RASDAQ "
Market rise to shareholderdecision orthe conditions of Company Law No. 31/1990, as

. o ; susequently amended and supplemehted
future fate oftheir companyit will remain This law recognizes such a right of

After anentire decadef uncertainty
concerning the status ofhe RASDAQ,
Romanian legislatosettled the situation of
shares tradedn this marketThis regulation

4Law No. 151/2014 on the clarification of the legal status of the shares traded on RASDAQ Market or on the
unquoted securities market

5 Directive 2004/39/EC of the European Parliament and of the Council of 21 April 2004 on markets in financial
instruments amending Council Directives 85/611/EEC and 93/6/EEC and Directive 2000/12/EC of the European
Parliament and of the Council and repegi@ouncil Directive 93/22/EEC.

6 FSARegulation No. 17/2014 on the legal status of the shares traded on RASDAQ market or on the unquoted
securities market,aw No. 151/2014, Art. 2.

"Law No. 151/2014, Art. 3.

8 Cristian GheorgheRomanian Commercial LaiucharestC.H. Beck, 2013, p. 421.
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dissenting shareholders in the case of articlex1/1990 .The report shall comprise at least
of incorporation alteration if such alterationsthe legal framework @plicable to trading
changethe initial incorporationof thejoint  shares on a regulated market or within a
stock company in an essential mannerusTh multilateral trading facility and a
the shareholders who do not agree with thpresentation of regulated markets and
decisions of the General Meeting regardingnultilateral trading faciliéts (ATS) on
the changing of the main object or the legalvh i ¢ h t he compani esbd
form of the company, the moving abroad otraded?
the registered office, have the right to If the decision takensks foiisting on
withdraw from the company and to reoeiv a regulated markebdr multilateral trading
from the company consideration for thefacility company mustfollow the steps
shares they possess, at the average valimposed by such a procedure. Capital
determined by an authorized expert, byMarket Law No. 297/2004 and NSC (now
using at least two methods of assessmefSA) Regulation No. 1/2006 provides an
recognized by the European Assessmemxhaustive set of instructions for admission
Standardy to a stek exchange. As a resulthe
company, after the date of adoption of the
resolution of the General Meeting of
5. Procedure shareholders, shall send FSA the prospectus
for the admission to trading, drawn up in

Convgmng the General Mee_tm@he accordance with the legal provisions laid
board of directors of the companies whose?IOWn for this proedurd?

shares are traded on RASDAQ Market mus Admission to regulated markeThe

call and take all necessary arrangements f . .
holding the Extraordinary General Meetingsfsllzr ;(;rrae?]ggsg ma?edneecri?jle thl\e/leaec?r?]?ssior?f to
of sh:_;\reholders within 120 days after thetrading on a regulated market. In this
entry mb_force of Lavx_/ No. 151/20£4 .’/'.\" ?tuation the company the shares of which
these actions are subject to the conditions Ui traded now on RASDAQ Market shall
CompTa;]r;y L;\:\; :\le?{o? dlé 3399?jebate on th fill with the Financial Supervisory Authority
situation created by the extinction oﬁFSA) the rajuest for_ a_pproval O.f the
RASDAQ Market and they decide furtherprospectus for the admission to trading on a
actions within the new legal framework regulgted mar!(et. Such request shall be
In order to timely and thorouéhly submitted within 90 days after the date of
adoption _of the resolutign of the General

inform the sharehol r com n
board of directors shall draw up and providei'\aei?e'gﬂlifﬁz?%eHO?derS’ n con%l%ncé(vﬁtﬁ’

\?V?;]re;?ldeisﬂ\z’v'tgf acg?ﬁogn n f;:v?lorﬂince The prospectus for the admission to
' pany " trading on a regulated market shall be drawn

9 Company Law No. 31/1990, Art. 134.

Law No. 151/2014, Art. 2 Para (1).

nst. D. Rbmanme Cammercial Law Trea®ucharestUniversul Juridic, 2014Cristian Gheorghe,
Romanian Commercial LaBucharestC.H. Beck, 2013, p. 361.

2] aw No. 151/2014, Art. 2 Para (2).

13 Law No. 151/2014, Art. 6 Para (1).

14 FSA Regulation No. 17/2014, Art. 3 Para (1), NSC Regulation No. 1/2006, on issuers and operations with
securities, as subsequently amended and suppleménte89 Para (6).
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up in accordance with the provisions of Lawregulations applied to alternative trading
No. 297/2004 and European Regulation  system?,
The company shall also submit to the
market operator which runs the regulated Right to withdrawal. Right to
market thecompany intends to be admittedwithdraw from the company is recognized
to, a request for admission to tradifg for shareholders the companyhe shares of
The company requesting admission tavhich are traded on RASDAQ markstnot
trading shall send FSA the decision of thdo betradedon a regulated market onany
market operator regarding the agreement ialternativetrading system once RASDAQ
principle on the admission to trading ofceases to exist The term within which
securities on theegulated market managed shareholders may exercise their withdrawal
by such market operator. After its analysigight is 90 days féer the publication of the
of the request for approval of the prospectugesolution of the General Meeting of
FSA may approve (or refuse) the admissiorShareholders in the manner prescribed by
to trading of the shares in accordance witlthe law.
the provisions of Law No. 297/2004 In order to establish the price to be paid
Admission to a Mitilateral Trading by the company for the shares held by the
Facility. The procedure for admission to ashareholders having exercised their right to
trading facility (alternative trading) is very withdraw, te board of directors shall
similar to admission to a regulated marketrequest the Office of the Trade Register to
In such case the provisions the compangppoint an independent authorised expert.
have to comply with are less than in the cas&his request shall be submitted to the Office
of admitting toa regulated market. within five days following the day of
The Extraordinary General Meeting of receiving by the company of the first request
shareholders may decide the initiation of thdor withdrawal from shareholders.
process for trading t Hke reportndppamup by indsperaente s
a multilateral trading facility (or alternative expert should be prepared within 30 days
trading system in American view). In this after expert appointment and should contain
case the companyhall submit to FSA the the modalities whereby the shareholders
request for trading in such trading facility may consult the report and also the price
(alternative system) together with the systensomputed by the appointed expdor a
operatoros agreemenshard®i n principle) on t
trading of the shares in the alternative The company shall inform FSA and
system managed by it. the Bucharest Stock Exchange (BSE)
FSAb6s deci sion f torough thel subnmgssian cof curréno reports
trading or refusal of the request forabout all relevant aspects regarding
admission to trading in an alternative tradingvithdrawal procedure, as follows: the
system shall be made based on theegistration of the first request for
withdrawal, the ppointment (by the Office

15 Commission Regulation (EC) No 809/2004 of 29 April 2004 implementing Directive 2003/71/CE of the
European Parliament and of the Council as regards the information contained in prospectuses, as well as the format,
incorporation by refrence and publication of such prospectuses and dissemination of advertisements.

16 FSA Regulation No. 17/2014, Art. 3 Para (3), NSC Regulation No. 1/2006, Art. 94 Para (1).

17 FSA Regulation No. 17/2014, Art. 3 Para (4), Law No. 297/2004, Art. 214, and1&rtPara (3).

18 FSA Regulation No. 17/2014, Art. 4 Para (1), (2).

19 FSA Regulation No. 17/2014, Art. 6.
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of the Trade Register of the independent Obviously, in all these cases the right
expert; the price for one share to be paid tof withdrawal of the shareholder is granted
the shareholders intending to withdraw fromin accordance with the provisions of Law
the company; the deadline for shareholderblo. 151/2014 and the company have to
for submission of the requests forconductthe procedure for withdrawal of the
withdrawal from the ompany?° shareholders from the company.
The shares tradedon RASDAQ

Deregistration with  FSA. The Market shall be withdrawn from trading and
company the shares of which are tradedod er egi st ered from FSAOs
RASDAQ market may decide to go privateof the companies which conducted the
or fails to complete the procedure for thewithdrawal procedure or did not receive any
admission to a regulated market or tradingequest from the shareholders for
facility. In this case the shares traded omwithdrawal from the company in all those
RASDAQ Market shall be withdrawn from abovementioned cases.
trading and deregistered from FSA. The
withdrawal rights of the shareholders have to
be satisfied first. 6. Conclusions

De-registering with FSA is the proof The regulation of RASDAQ Market

that the company is not a subject of Capital., .. X X
Market regulations any longer. Situation is a radical one. Between the choice

There are many cases, under Law noof adapting the market in order to fit within

151/2014, when the company the shares gpe limits of present normative framework

which are traded on RASDAQ Market fails and its abolition, with the related options for
to be admitted to a stock exchange: theOMmPanies, the Iegl_slator chose the l?St
companies did not take the actions necessa tion. The alternative for the companies

for holding the Extraordinary Generalaatlar% fgg:ﬁ%ﬁ;ﬂfg 2;{:&22%{:@?}:;;&3
Meeting of sharehokts within the 120 PPl

o . hat already existed
daysoé6 term | aid dowr% BLFady ex No. 151/2014;
companies did not hold the Extraordinary §ésma|ly ‘the c%mce Is” ot that

. ifficult: regulated marketsn Romania are:
General Meeting of shareholders due to th
failure to fulfil the legal quorum; the ucharest  Stock  Exchange  (BSE)

: . A dministrated by the BSE Company (market
companies did not adopt any decision in th(g1
Extrgordinary Generpal yMeeltj; of Operator) and S.IB.EX managed by SIBEX
shareholders due to the failure to fulfil theCompany (administrator of the market).

legal majority rules; the companies adoptec'f]‘qI ;rgag(\j/eb tr&delnsgar?éssvrgsco(r?qr ;\:I1-ire':s) (gr\?B
in the Extraordinary General Meeting of 9 y P

shareholders the decision that the compan@nd S_IIEEX iﬁg:;enm or?srrr?]tgtri\s/)é solution

takes no legal actions necessary for th?nvolves carrving  out from  zero the
admission to trading of the shaiesued by ying out !
.procedure for admission to trading for
the company on the regulated market or i . . :
ompanies that demgs tg, follow tl?|s path

an MTF (ATS) ; compani esao quest .
admission of the shares issued by it on é)rOSpeCfQUS for admission’to trading, ASF's

eaied matet o MTE (A7) was ceoeon o e ool prneplee
rejected by FSA. P : P

20 FSA Regulation No. 17/2014, Art. 8.
21 FSA Regulation No. 17/2014, Art. 9.
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administrative effort large enough for theon the company. In fact the impossibility of
company... And against its inertia: their payments alls an insolvency
companies need to follow this procedureprocedure so that company may face the
voluntary, but as the reward is. Besidesthe i ssol ut i on. Even the m
benefits of trading usually recognizedmay decide to exercise these rights, in such
(visibility, access to a cheaper financiala case the company will cease definitely to
market, secure and easy transfer oéxist.
ownership of shares, etc.) admission to We consider the solution of placitige
trading floor allows the company to avoidburden of theseights onthe shareholders
payment of shar ehol dveordsciile towke¢phhe compaay outrofithg h t s
Refusal of admission to trading ortrading market, instead on company itself,
failure to complee the procedure draws awould have been fairer. Last but not least,
considerable burden for the companythe legislator's intervention is
obligation t o p ay dispropcetionats fasa long ta® thel authaerify
withdrawal rights which shall become due(FSA) was able to solve ASDAQ legal
once the company behaves in this mannestatus through administrative arrangements.
(explicit decision of noradmission, failure The pendant solution may be qualifying (and
of deliberation in assembly, fare of the authorizing) RASDAQ Market as
process of admission to trading). Multilateral Trading Facility (MTF) with the
Although the decision of nen recognition of a general and tirtenited
admission to trading belongs to thewithdrawal procedure from trading toget
shareholders majority, not on them press theith the recognition of a right of withdrawal
burden of claims (as in squeeze outfseit from the company for the shareholders in
proceduré’) but on company. These claimsthis case. Indecision (perpetuated at least ten
consist in wihdrawal rights and they imply years) shown by the FSA has led to present
on the one hand the uncertainty ofdisproportionate legal solution that
determining their fair value (independenteffectively discourages companiesorfr
evaluation should be performed) and on theemaining to trading floor: cessation of the
other hand, are subject to economic pressugetivity of RASDAQ.
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THE TRAINING OF LAWYE RS-A CONSTANT IN EU'S
OBJECTIVES, IN A SOCIETY OF KNOWLEDGE

Augustin FUEREA"

Abstract:

The Union shall contribut the development of quality education by encouraging cooperation
between Member States and, if necessary, by supporting and supplementing their action, while fully
respecting the responsibility of the Member States for the content of teaching ancattisatign of
education systems and their cultural and linguistic diversity. Also, the Union shall implement a
vocational training policy which shall support and supplement the action of the Member States, while
fully respecting the responsibility of the iMber States for the content and organisation of vocational
training.

Keywords: Union European, training policy, education, law practitioners.

economic competitiveness and social
) cohesion, development, favouring thus the
Introduction exercise of active European citizenship. For
It is very well lifelengvearnng tp dbecome gedlityy io is
international society is marked by veryessential that the role of professional training
profound changes which are happening veris grounded on new bases, including in
fast, being often placed at strategiccontemporary Romania, which as far as
interferences. Increasingly more, economidntegration  concerns, is related to
accumulations are based on information anfequirements specific to a new future.
innovation, both turning into essential Successive  European  poldic
development resources, in general. Thétructures revealed common themes,
same society of information that is a sourc@ffering national strategies, a new element
of wealth for some people, represents at thealled lifelong learning, reference element
same time, a potential factor of exclusion fofor any natural evolution, providing the
others. A careful analysis of realitiescontext for practical cooperation, such as,
highlight the fact that the main goal pursuedfor example, mutual exchanges and pilot
by those who founded the European UniorProjects.
(in 1992, with the signing of the Maastricht ~ Obviously, the pace of economic and
Treaty) was and still is to make from thissocial development has accelerated. In
European area, not only a spacdurope, more than ever, enterprises need a
economically competitive, but equally, aqualified and thoroughly informed staff.
social spae, close to citizens and their Employers choose, more rarely, unskilled
problems. In this context, lifelong learning workforce, seeking for capabilities endowed
becomes crucial. Its stake is to providewith peformant reasoning, including in the

Professor, PhD, Faculty of Law,fiNi col ae Titulescubo Uneimaier si ty
augustinfuerea@yahoo.com).
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field of technical competence. The evolution - developing exchanges of information
has merely reinforced the role of lifelongand experience on issues common to
learning, which has become crucial foreducational systems in the Member States;
developing a professional career. - encouraging the developmeritymuth
exchanges and exchanges of secio
educational trainers and supporting youth
2. The right to educatiort participation to the democratic life of

. Europe;
Am_cle 165 of the Treaty on & encouraging the development of
Functioning of the European Union (TFEU) . :
. . ! istance education,
is the legal basis of actions undertaken, both ™

: developing the European dimension of
at EU and Member State level, in order to : :
continue training throughout life, for all sport, by promoting faiplay and openess

) . . : in sporting competitions and cooperation
professional categories, including Iawyers%

. : etween bodies responsible for_sports, and
meaning th 0sS€ wh U_ng ya Er%te%t%dj Qhﬁ pFwygi(Palr Sng errvoral
an autonomous profession, are an integra

and necessary part of the judicial activity,Integrlty of sportsmen and sportswomen,

- . . . 7'especially of the youngest.
Lulplllng aEcSmrallro;a m;ﬁi'ﬂgﬁ;}“ﬁgﬁﬁg To achieve these objectives, the
considers .gt hat Ain E(;J(gr)olpe(?rél?arliatmrﬁnt ?n(é tghgugcp Sh%" enui
European culture in the judiciand law adopt Incentive’ measures,” excluding anyg

X . ; harmonization of laws, regulations and
enforcement field, is essential to speed UB dministrative provisions of the Member

training on Uniorrelated issues, and this States, deciding in accordance with the

should becom_e systematlcally acgessnble fO(5rdinary legislative procedure and after
all  professions involved in the

implementation of the area dfeedom consulting  the = Economic and ~ Social
P ) 3 . o Commitee and the Committee of the
secur ity °anTdh e ulbkntiirocn

. . ; gaiong ¢ ‘I’h'e © Gourlcil  also adopted
the_ _flelds_ of education and pmfess'onarecommendatioﬁst o t he Commi s s i
training aims &t

- developing the European dimension inproposaﬁ.

education, particularly through the learnin The European Union and Member
» Pe y throug . gSt tes are _making considerable efforts to
and di sseminati on %

| . Shtinuo E/ & the lev I{ofac rr?pétechce
anguages;

- favouring the mobility of students and in all areas. The efforts thatur country

. . should also pragmatically report to, are
teaCheTS.' by encouraglnmet academlc made in order to reduce the number of young
recognition of diplomas and periods of

study; peopl_e . leaving sch_ool without a

) bromoting cooperation  between qualification. Also, solutions are sought for

educational institutions: those who (_jrop_out of school, to bg o_ffered
' an alternative in the sense of findi a

! For details, see Fuerea Augustihnh si st em u caatiSol deraatdr 6 oan tRenvuuue, ATr i b
"nNvieESEmOnt ul L2603, ppnld.. 680 (

2COM (2011) 551 final, p. 4

3 The Stockholm Programmein open and secure Europe serving and protecting the citizens (2010 / C 115/01), p. 6.

4 According to art. 165 TFEU para. (2).

5 About the legal status of recommendations, see Rel@m@na Popescu, nt roducere “n drept
EuropeneUniversul Juridic Publishing House, Bucharest, 2011, p. 49.

5 Art. 165 TFEU para. (4).
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training opportunity in order to subsequentlydevelop in order to achieve them. Thus, the
find a job. Union played an important role in the
The principle increasingly common in development of national policies and
the Member States of the European Union isooperation. The conjunct views of the
that according to which each person mussocial partners served at European lewel, t
have also the right to learn throughout higlevelop a common strategy, by aligning
life: it concerns a lifelog learning, based on first, the national legislation in the very
the reality of our times. The process ofimportant field of continuing education.
knowledge and lifelong learning requires Subsequently, it was concluded that, at
considerable force. First, it tends to blurEuropean level, a clearly defined policy
traditional distinctions between initial framework was required for Member States
education and continuing education, formato be &le, through efforts both individual
and informal requirementand, not least, and common, to reorganize their national
general and professional educationeducation systems. Such a framework would
Secondly, it is useful to know, now whenallow, obviously, to better highlight issues of
Europe opens its doors for our country incommon interest and the connections
terms of rights and obligations, thatbetween lifelong learning and the European
establishing a continuous education systerstrategyjn favour of the employee. Also, the
leads to a profound review of the rabé achieved political framework stimulates the
vocational training, which includes its debate on the means used to achieve lifelong
modes of transmission, financing andearning and contributes to building
insurance so that education could remaiiconsensus throughout the Union on training
accessible to a larger number of people.  objectives and measures to be taken in order
Whatever differences may existto achieve them. It was also demonstrated,
between their systems of continuingtheoretically and practically, that the
education, all EU MemberStates are institutionalized political framework
working towards the same purpose, mordavoured the application of an effective
important than any other: to bring thissystem for the exchange of information and
change to an end. The European labougxperience at European level, on the one
market needs skilled and flexible peoplehand, and crdad the necessary conditions
because, only in this way, the Europeano achieve a forum for examining and
Union will become one of the biggestanalysing the ways in which the decision
competitos in the field of global making process could be improved.
competition. Lifelong learning is the source The European policy framework is not,
of this success, is the factor that can provideowever, the only solution; it is necessary,
continuous updating of requirements ancut not sufficient. Issues, sueabk the content
optimal exploitation of the potential of and organization of continuing education,
information. Therefore, now more than everare incumbent upon Member (and the
vocational taining systems in the Member associated) States, meaning that they have
and associated States need to be integratéte freedom to choose how they will develop
into a common European strategy. and implement the policy in the field. The
Retrospectively, we see that, in thiscontinuing education reform ocauras a
area too, the Member States have setsult of the fight against the lack of
common goals. Initially, there was anqualification, and also in response to the
exchange of ideas concerning theeatives specific needs of adults who, most often,
to be achieved and the joint actions they wild i d n 6 t get the initi
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example, the UK and Ireland are trying tocompetitiveness of the Union and for

achieve greater flexibility to meet ébe Europe's ability to fight, including against

needs, through networking and learningunemployment, so harmful to the entire

centres funded by private enterprisesinternational soiety. The investment in

especially created for this purpose. Inthuman resources is a prerequisite for

Finland and the Netherlands, emphasis isuccessful economic and social

placed respectively on lortgrm planning development.

and cooperation of all partners involved, and The Lisbon Treaty has given the

Germany tries to make all young people European Union competerice o Asupport

benefit of vocational training through a well the vocational training of magistrates and

developed and thoroughly organized systenjudicial staffo i n t he ditid@ el d 0

Denmark also attaches to this reform byooperation in civil and criminal matters.

expanding higher education programs ofThe entry into force of the Lisbon Treaty

short duration, with professional vocation. enabl es t he Union Ato sh
The futureof the European Union is in responding to the daily concerns and

closely linked to economic performance,anda s pi r at i ons o f° ARduhiso p e an

more. To this end, the EU launched as due to the strengthening of theedf the

genuine structured cooperation frameworkEuropean Parliament, as-tamislator and to

(ARol I ing agendaodo) a ogeraes i Bvolvemgnt o f nati@anal

initiative that allowed the materialization of parliaments, and also to the introduction of

the role that Communityooperation has in qualified majority voting in the Council, in

education. The aforementioned structurednost policy areds.

cooperation framework is not placed in a

purely Apragmatico perspective me ant to

simplify or relaunch actions already 3. The initial and continuing

existing, but in this way, it can be considered,ocational training of lawyers according

that the European Union set amstrategic to provisions of the European Union.

goal, with the purpose of education reform,

in general and continuing education, in

particular. And that, especially since the

development of a society which meets th

requirements of the XXI century (of

knowledge and innovation) is essential guropean Union (..). The Commission

launch a genuine process of economic anW|shes to create conditions for at least half
social renewal of Europe. Innovation and

knowledge are key factors for the of these Ie.gall practitioners to participate to
European judicial training at local, national

According to a press release from the
European Commissidh its target is to train
700,000 specialists in EU law by 2020. This
%appens in the context i
about 1.4 million law practitionerin the

" For details on the division of powers, see AugustinarDi t r a k c-Marian&RRogeacteeptul Uniunii
Europene. Si,sdcadeglitior,ireviseghand eolarged, Universul Juridic Publishing House, Bucharest,
2015, p. 183190.

8See EI e nbuef ¢consieldrations on the disciplinary liabilitgf the magistratgsLex et Scientia
International Journal nr.2/2013, p.10%4.

9 Commission CommunicatioBelivering an area of freedom, security and justice for Europe's citizens. Action
Plan for implementing the Stockholm Program@e&M (2010) 171 final20 April 2010, p. 3.

10°0On these issues, see widely Augustita hael a DDméprakc Wnpi uni i Europene
acestuiaUniversul Juridic Publishing House, Bucharest, 2013, p. 61.

1P /11/1021.
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or Eur opean 4 & kas hlso bexchadge 2pogram for new judges and
been established as additiondjertive that prosecutors, lasting two weeks. The

Aal | |l egal practiti @€onmenission supmonghediraifing nheofight d u
their careers of at least one week training ithe European-@ustice portat which is the
EU IBwo Asingle window of the

The objective is not new. In 2006, theand access to justice in all EU countriesd
European Commission stated in itshy sharing practical guidelines on training

Communication on judicial training inthe met hodol ogi es®® and eval

European Union, the ned to develop We cannot ignore the d¢a that, as
vocational training for lawyers and to makedetermined by the Commission in its
more effective and visible the progressCo mmuni cat i on, At he
recorded in creating an area freedom, training can take place either during the
security and justice. initial training or in the permanent training.
To this end, the Commission itself This training concerns the following aspects:
emphasizes the need to train legaEU law, including substantive and
practitioners in the fiel of European Union procedural law, together with the related
l aw, by inviting Anaaseé taw afl thegQowrteaf dusteen of she
Councils for the Judiciary, professionalEuropean Union and knowledge of national
organizations and educational institutionsip udi ci al systemso.

Eu

hi

the field, both 4 by EU The grimaryalégal basia of vocationa | 0
asking them At o ¢ o mnraining is the Toeaty enrthe Fumctionimg o g r a |

EU law intotheir training programs and to the European Union which, iArticle 81
increase the number of classes angaragraph (2), section (h) and Article 82,
parti é&ipantso paragraph (1), section (c) invites the EU to
The Commission shall facilitate accessAs u pp or t t he vocati

to EU funding to support quality training magistrates and judicial staff in both civil
projects, including the -karning type and cr i mi nal fieldo.
modules. Under EU multiannual financial The judicial training is, essentially, a
framework, he Commission proposed thatnational resposibility, as outlined in the
the European judicial training should Council Resolution on the training of judges,
become a top priority in order to prepareprosecutors and judicial staff in the
more than 20,000 legal practitioners peiEuropean UnioH.

year, by 2020. Training half of the legal A similar significance has the report of
practitioners of the European Union until9 May 2010 of the former European

on

(

2020 is a shared chatige. Commi ssioner Mar i o Mo n
_Itis very important to remember thatNew Strategyf o r t he Sithgl e
Ain order to hel p crwiieht requyeda EuEopeam pleaders jou d i

culture based on mutual trust, theeliminate remaining bottlenecks affecting
Commission has launched since 2014, an

2|d.

13 According to press release IP / 11/1021.

d.

5d.

1d.

172008/C 299/01 (http://edex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:C:2008:299:0001:0004:RO:PDF)
18 http://ec.europa.eu/bepa/pdf/monti_report_final_10_05 2010_ro.pdf
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innovation, and hampering the growthStockholm Programm To achieve this
potential of the EU. objective, the participation and cooperation

The Stockholm Programrieadopted of all stakeholders, at national and European
by national governments in December 2009gvel, are required.

sets out measures ahat creating a single According to the European

area of justice in the EU and requresCommi ssi on, Athe Europea
effective action at European level to supporin the field of the EU acquis, both at national

training efforts and to develop trainingandatEur opean | eve®Foris sti

mechanisms at EU level. In turn, theexample, in May 2011, 51% of judges and
European Parliament has consistentlyprosecutors declared that they had not
emphasized that a qualitativgudicial participated before to judicial training
training  contributed  significantly to activities in the field of Union law or of the
improving the functioning of the internal law of another Member State, while 74%
market and facilitated the exercise of rightsleclared tht the number of cases involving
by citizens. the Union law increased over the years. 24%
In late 2010, the Commission of judges and prosecutors have never
consulted the Member States, members gdarticipated in training courses on EU law
the Justice Forum, the European Judiciabecause such courses have not been at their
Training Network and its membéfs disposal. Activities vary greatly from one
Currently, we are in the third Member Statéo another, the annual number
development phase of EU programs obf trained judges or prosecutors ranging
education, training and youth (Lifelong from 240 to 13 000. The Commission funded
Learning and Youth in Action), of which or cofunded 162 projects involving almost
also institutions of vocational training in the 26 000 participants from 2007 to 2610
legal field can benefit. Regarding the training of lawyers, it
On 13 September 2011, the Europeamust include initiaand continuing training.
Commission presented the CommunicatoM Every new | awyer shoul d
entitled the Establishment of a climate ofthe start EU law. The initial training,
confidence in justice at EU leveA new organized before the employment or when
dimension of European judicial trainify getting the job, must be complemented by
From the first pages, the Commission recall$ifelong learning, to help legal practitioners
one of ik objectives, namely to allow half of have knowledge up talate and to know
European Union lawyers to participate inwhere and how to acquire new skills and
European judicial training activies byi nf or Mati on A
2020, by using all available resources at In order to achieve these goals, each
local, national and European level inMember State should take all possible
accordance with the objectives of themeasures to ensure that its national bodies

19 http://eurlex.europa.e/LexUriServ/LexUriServ.do?uri=0J:C:2010:115:0001:0038:RO:PDF

20 According to the press releasited above

ZThe Commi ssiondés Decision of 26 April 2007 on the r
the National Agencies for the implementatiof the Lifelong Learning Programme (202@13), C (2007) 1807
final, not published.

22COM (2011) 551 final.

2 COM (2011) 551 final, p. 4.

24d.

®d., p.8.
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responsible for training lawyers, disseminate 3. Conclusions

information on lgal systems, develop and At EU level, it is considered that for

stimulate direct exchanges between Iawyerﬁ1e construction of a European area of

in different Member States, including byjustice for citizens and businesses, it is

taking an active role in the EXChangeneeessary to improve European judicial

Program of the Judiciary, by promOtIngtrainin . The EHOrop an training of Iawyerg er
r

projects of Atwinningge n&8d%n jfnY actiBrid 8. M8nhb

appropriate meafs . - States; European partners and the European
Only by pusuing such training ﬁ:ommission

programs in Romania, as is the case of ™ ye concude by showing that itelong
emoer states of the turopean Lnion, w earning is the starting point to promote

can talk about recognition of diplomas an ctive European citizenship and afaciety

prqussional .q“ff‘”ﬁcat‘o”$ undgr .thebased on social inclusion, not exclusion,
existing acquis in the field (Directive oo 400 4o fulfiling a wish difficult to

2005/36 / EC of the European rament accomplish, but not impossible, namely that

and th? CounC|_I_ on the recognition Ofofafinality corresponding to efforts made so

professional qualifications). far. This finality will be translated through a
united Europe, a Europd all people, from
which, in no case, Romania and Romanians,
with all their potential, often confirmed,
shall miss.
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APPLYING INTERNATION AL HUMANITARIAN LAW
TO CYBER-ATTACKS

Dan-luian VOl TAREC

Abstract

Technology plays an important role in everyday life. Technological advancement can be found
in every field of government including theilitary. Because of this, new means and methods of
conducting hostilities have emerged. Cyber warfare starts to represent the latest challenge at an
international level. States and natate actors have started to implement new security policies and
new defences against cybattacks but also have embraced using cydtéacks as a method of
conducting hostilities. The question that has to be answered regarding the use dfttatles is what
is the legal regime that governs such attacks and if IHL catyap cyber warfare?

Keywords: jus ad bellum, jus in bello, cybattacks, cybewarfare, Tallinn Manual

victim state? Also, can a computer attack or

a series of computer network attacks trigger
1. Introduction the beginning of an armed conflict?
International Humanitarian Law (IHL) is a

rate aongrtmgr(l:?];nCzailggglgsztda;g];:eas'nt%set of wles which seek, for humanitarian
; 9 ’ y, by r%asons, to limit the effects of armed
rapid advancement of technology. This

accelerated technological evolution has le onflict. It protects persons who are not or
9 re no longer participating in the hostilities
to the development of new means an

methods of conducting hostilities. Cyber nd restricts the means and methods of
attacks repesent the Ia?est threat aﬁd itatewarfaré. IHL is a branch of international
and internFaEtionaI organizations have be urﬁaw’ andapplies only to armed conflict. The
to develop new defgnce strategies and %e uestion that this article wants to answer is
P ;
methods to combat these threats. If state oes IHL apply to cybeattacks? At this

and norstate actors resort to usin Cyberl%oment there is legislatioat a national

attacks what is the threshold th%t theslevel’ that deals with cybercrimes (cracking,
; %opyright infringement, child pornography,

attackshave to reach to trigger a respons§n” Skt fraud etc) but there is no

under article 51 of the UN Charter from theinternational treaty that mentions the

* PhD candidat e, Faculty of Law, ANi c o lnmie Titu
dan.voitasec@gmail.com).
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applicability of IHL to computer network deny, degrade or destroy information

attacks during situations of armed conflict.resident in a computer and/or computer

As a response to this situation in 2009, th@etwork, or the computer and/or computer

NATO Cooperative Cyber Defence Centrenetwork itselfo . The Glossary al

of Excellerte?, invited an independent that a CNA is a type of cybettack.

Al nternational Gr ou p ol theErallme Manhualpthettesm qylrero d u ¢ e

a manual on the law governing cyberoperations is used tdefine employment of

warfare. In April 2013, The Tallinn Manual cyber capabilities with the primary purpose

on the International Law Applicable to of achieving objectives in or by the use of

Cyber Warfare was published. Even thougltyberspace Cyber operations are not

this is not a binding dasnent it represents a limited to cyberattacks. While a cyber

first effort to comprehensively and attack is defined as acyber operation,

authoritatively analyse this subject. whether offensive or defensive, that is
reasonably expected to cause injury or death
to persons or damage or destruction to

2. Content objects. In this case, the term cybattacks
L - applies to situations of armed conflict. In this
Conflict is governed by two distinct article the terms cyber operations and cyber

b:)?/réizgsthgfs::;v;’tjigis "Tg vl\:/)r?ilcl:%ms\tlg'::acsh Caattacks will be understood as defined in the
9 I:fallinn Manual.

resort to force as an instrumenf their
national policy andjus in bello which
governs the conduct of hostilities. The latte
applies only in situations of armed conflict.
The term attack can be found in both
branches of law but its meaning difféBue

Not all cyberoperation and cyber
rattacks are unlawful. There is a threshold
that cyberoperations must reach to be
considered use of force. Rule 10 the
Tallinn Manual states t h
that constitutes a threat or use of force

:jc:stfmzstioiltl:)aettl\?vge;h?:rebe;tntfc?(e gvgrlﬁgé against the territorial integrity or political
y 9 independence of any State, or that is in any

by the norms Of jus ad bellum and thoseother manner inconsistent with the purposes
governed by jus in bello.

At this moment no definition of cvber of the United Nations, isinlawful. 6 Thi s
. : . YOCT [l references Article 2(4) of the UN
attacks is recognised at an mternanonabh arter which states thai

Ig\éﬁlﬁmc’)\lnfo degr!gisarcyo OierTeLrgfwo?Ed refrain in their international relations from
ou the, threat or use of force against the

attacks (CNA) as atgrrlitdriéﬂ iP\tengityaor p%lﬁcal }mﬁ’epeﬁjd'en%er upt,

2International military organisation based in Tallinn
Excell enced. NATO CCD COE is neither part of NATOO06s co

However, it is part of a widdramework supporting NATO Command Arrangements.

3 For more information see Michael N. Schmift At t acko as a Term of Art in Int
Operations Context, PROCEEDINGS OF THE 4TH INTERNATIONAL CONFERENCE ON CYBER CONFLICT
283-2932012-https://ccdcoe.org/publications/2012proceedings/5_2_Schmitt_AttackAsATermOfArt.pdf Accessed
on 27.02.2015

4NATO Standardization Agency, NATO Glossary of Terms and Definitions (88)P(2013) at Z°-11.

5 Tallinn Manual on the International Law Applicable to Cyber Warfiar€ambridge University Press,

Cambridge, 2018 p. 211

6ldemi p. 92

"Idem 5i p. 45
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of any State, or in an other manner (ICJ) in the Nicaragua Judgement. The ICJ
inconsistent with the Purposes of the United t at ed t hat the fdAscal e
Nations. o0 This ar ti cohsaleradswheanodetermireng avhetherda a s
principle of customary international law, cettain action amounts to use of force. The
thus is binding for all statésA cyber International Group of Experts agreed that
operation will be considered unlawful whenith s c a |l e and effectso ar
constitutes a threat aise of force. There are quantitative factors that would apply when
two exceptions from the prohibition set out indetermining if a cyber operation qualifies as
art 2(4) of the UN Charteir uses of force a use of force. ICJ distinguished betwees t
authorized by the Security Council undemost grave forms of use of force (armed
Chapter VII and selflefence in accordance attack) and other less grave fotfsAll
with Article 51 of the UN Charter. The armed attacks are uses of force and all cyber
prohibition does ot apply to norstate actors, operations that reach the threshold of armed
organized groups, individuals and terrorisiattack and could be attributed to a state will
groups if the actions of the said groups canndie considered uses of force. THistinction
be attributed to a state. is important given the fact that an action that
According to Rule 11 of the Tallinn amounts to use of force is a violation of
Ma n uAdyberfoperation constitutes a useArticle 2(4) of the UN Charter while an
of force when its scale andffects are action reaching the threshold of armed attack
comparable to neoyber operations rising to could trigger an armed response from the
the |l evel o f Toainderstaed vctim $tader under Article51 of the UN
what criteria a cyber operation has to meet t€harter.
be considered use of force we must look at ~ Not all cyber operations are uses of
non-cyber operation that reach the thresholdorce. Because the question of what actions
of use of force. amount to wuse of force remained
The UN Charter does not provide aunanswered, the International Group of
definition for the ternuse of forceand does Experts created a series of factors to help
not provide the necessary criteria tostates in determining if a certain tao
determine the situations in which actions ofeaches the threshold of use of force. These
a state may be regarded as uses of forctactors are not formal legal critetfa
During the 1945 San Francisco Conference, a) Severityi an action, including a
Brazil warted to include economic coercioncyber operation that causes damage,
as a use of force but the proposition waslestruction, injury or loss of life is more
rejectedt® Due to this fact cybeoperations likely to be regarded as a use of force.
aimed at economic coercion will not be b) Immediacy i there is a higher
considered use of force. The lack of criterigorobability that an operation that produces
by which to determine when an act could bémmediate effects will be considered a use of
consideed use of force, the Internationalforce.
Group of Experts took into consideration the c) Directnessi in the case of armed
decision of the International Court of Justiceactions, cause and effect are closely related.

8Malcolm N. Shawi International Public Law, Cambridge University Press, 20981123

®Ildem5i p. 47

10 Sergey SayapinThe Crime of Aggression in International Criminal Law, Asser Press, 20180

1 International Court of Justice, Case concerning Military and Paramilitary activities in and against Nicaragua
(Merits) (1986) para. 191. htipwww.icj-cij.org/docket/files/70/6503.pdAccessed on 28.02.2015

2 Tallinn Manuali p. 49
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Cyber operations in which the cause andevel of an armed attack may exeiits
effects areclearly linked are more likely to inherent right of selfiefence. Whether a
be characterized as use of force. cyber operation constitutes an armed attack
d) Invasivenes$ referstothe degreedepends on its scale and
to which a cyber operation manages to The right of selfdefence is reflected in
intrude the computer systems ofa State. Thar t i cl e 51 of the UN Che
higher the security levels of a computerthe present Charter shall impair the inhéren
system, the greater the irsreeness of the right of individual or collective selfiefence
action. This rule shall not apply to cases off an armed attack occurs against a Member
cyber espionage; it will only apply to actionsof the United Nations, until the Security
that reach the threshold of use of force. =~ Council has taken measures necessary to
e) Measurability of effects i This maintain international peace and security.
factor derives from the greater willingness ofMeasures taken by Members in the exazci
States to characterize mts as a use of of this right of seHdefence shall be
force when the consequences are appafentimmediately reported to the Security
f) Military Character 7T a link Council and shall not in any way affect the
between a cyber operation and a militaryauthority and responsibility of the Security
operation increases the likelihood of beingCouncil under the present Charter to take at
characterized as a use of force any time such action as it deems necessary
g) State involvementThe clearer and in order to maintain or restore international
closer a nexubetween a State and cyberpeace and security. o
operations, the more likely it is that other ICJ, in the Nicaragua Judgem®nt
States will characterize them as uses of forceonfirmed the customary status of the right
by that Stat¥& of selfdefence. The Court held that Article
h) Presumptive legality International 51 of the UN Charter can only apply if there
law is generally prohibitive in nature. Actsis a naturdf or inheent right of States to
that are not forbidden are permitted.the selfdefence and this right has a customary
absence of a treaty or a customary rule an anature. Also, the ICJ noted that a State can
is presumed to be lawful. Thus actions thatesort to armed force in accordance with the
are not expressly prohibited by a treaty or aight of selfdefence only if it was the target
customary rule shall not be interpreted byf an armed attaék As was the case of
states as use of force. actions tlat reach the threshold of use of
The conditions in which a state, that isforce, actions that constitute armed attacks
the taget of a cyber operation that reachesre not defined in any international
the threshold of armed attack, can exercisdocument. There is a direct link between
the right of seHdefence are defined in Rule armed attack and use of force. All actions
13 of the Tallinn ManualA State that is the that reach the threshold of armed attack will
target of a cyber operation that rises to thée considexd uses of force. However, not all

B Tallinn Manual- p. 51

4 |bid.

15 Nicaragua Judgmeiitpara. 176

16 Article 51 of the UN Charteir droit naturel

YICJ-Case Concerning Armed Activities on the Territory
justify a use of force in setfefence only within the strict confines there laid down. It does not allow the use of force
by a State to protect peeived security interests beyond these parameters. Other means are available to a concerned
State, including, in particular, recourse to the Security Council.
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uses of force will be qualified as armedprovisions of the Conventions shall apply in
attacks. This distinction was made by the IC3 u | | ito all cases of
in the Nicaragua and Oil Rigs case. other armed conflict which may arise
In the case of cyber operations thebetween two or more of the High
International Group of Experts concludedContracting Parties, ew if the state of war
that certain actiogould reach the thresholdi s not recognized by on
of armed attack. T lases Gfrpartialpor tatdl ocddpatioe of tthe 6
opinion is based o nterritotyef a HighLénsactingi Party, evemif t h e
Legality of Nuclear Weapons Advisory the said occupation meets with no armed
Opinion fAthat the chebstetahceameandsAddfi tatotnad
is immaterial to the issue of whether anConventions sites that its provisions shall
operation qualifies as ammaed attacko .  Tapply to all situations stated in common
reach the threshold of an armed attack, Ar t i c | e 2 and t o situ
cyber operation has to cause damageonflicts in which peoples are fighting
destruction, injury or loss of life. Cyber against colonial domination and alien
espionage operations, information theft aneéccupation and against racist regimes in the
cyber operation causing short termexercise oftheirrightfselfd et er mi nat i
disruption of noressential servicewill not Common Article 3 to the Geneva
be qualified as armed attacks. If a cybeConventions deals with situations of Ron
operation reaches the threshold of armethternational armed conflict stating that the
attack then the victim state can exercises itsostilities take place on the territory of one
inherent right of selflefence. The of the high contracting power. Additional
International Group of Experts believes thaProtocol I (AP 1I) to he Geneva
a state can exercise its right offsgefence Conventions, in Article 1 includes additional
if it is the victim of a cybeoperation that rules for application such as control of a
can be qualified as an armed attackterritory by an organized armed group, under
launched by a rebel or terrorist group. Thigesponsible command that can carry
view is based on the response of theustained and concerted military operations.
international community to the situation thatAP Il differentiates between sitions of
occurred on the territory of thenliled States internal disturbance and tensions such as
of America on September 11, 2001. Theiots, isolated and sporadic acts of violence
action launched by the terrorist organizatiorand armed conflicts. The term armed
Al Qaeda was characterised as an armegbnflict was not defined in the Geneva
attack triggering the right of setfefence of Conventions or in the Additional Protocols.
the United States. A definition of armed conflict was gén by
International Humanitarian la& the Appeals Chamber of the International
applies to all situéns of armed conflict Criminal Tribunal for the Former
regardless of a formal declarationofwaranddugos | avia in the Tadi
irrespective of whether the parties involvedconflict exists wherever there is resort to
recognise the state of armed conflict. Nonearmed force between states or protracted
of the rules that form IHL explicitly deal armed violence between government
with cyber operations. For situations ofauthorities and manised armed groups or
internationalconflict, common Article 2 of between such groups with a state.
the 1949 Geneva Conventions states that tHaternational humanitarian law applies from

18 Tallinn Manuali p. 54
19 Laws of Armed Conflict (LOAC) in some Manuals.
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the initiation of such armed conflicts andthat nexus. According to one view, IHL

extends beyond the cessation of hostilitiegoverns any cyber activity conducted by the

untii a general conclusion of peace isparty to the armed conflict against its

reached; or, in the caseiaternal conflicts, opponent whe the second view noted that

a peaceful settlement is achieved. Until thathe cyber operations must be undertaken in

moment, international humanitarian lawfurtherance of the hostilitiés

continues to apply in the whole territory of Given the way that Rule 20 was

the warring States or, in the case of interndiormulated one could say that a cyber

conflicts, the whole territory under the operation could not be considered the start of

control of a past, whether or not actual an armed conflict. If we look akely at Rule
combat takes place thef® Accor d22?hgf t o he Manual Ant hat C
the definition given in the Tadic case, resorinternational armed conflict exists whenever

to armed force is a requirement to be in @here are hostilities, which may include or be

situation of international or neimternati limited to cyber operations, occurring

onal armed conflict. Will IHL apply if a between two or more Stales and 2Rul e 2 3
cyber operationrises to the threshold of wh i ¢ h s tanorniatsrnatiohaharmed

armed force? According to Rule 20 of theconflict exists whenever there is protracted

Tallinn Manual fi ¢ y b armed wiplenceawhichomay indudecor bet e d
in the context of an armed conflict arelimited to cyber operations, occurring
subj ect to the | aw betiveeragoverantentat asnmetl forces dndthe T h e

rule states that IHL will apply to cyber forces of one or more armed groups, or
operations executed tho in international between such groups. The némntation
and noninternational armed conflicts. In the must reach a minimum level of intensity and
context of cyber operations launched againghe parties involved in the conflict must show
Estonia in 2007, IHL does not apply becausa minimum degree of organisaton we ¢ an
the situation did not rise to the level of ansee that the International Group of Experts
armed conflict. The only situation were IHL addressed the situations in which armed
could be aplied to cyber operations was theconflicts of international © non
2008 conflict between Russia and Georgianternational nature could be limited only to
but those operations could not be attributedyber operations, if said operations reached
to any party to the conflict. The Internationalthe required threshold. It is safe to note that
Group of Experts agreed that there must ba cyber operation launched by a state or a
a nexus between the cyber operation and tirebel group that causes physical damage to
armed conflict for IHL to apply to the life or property could beonsidered the start
operation in question but there were twoof an armed conflict if all the necessary
different opinions regarding the nature ofconditions are met.

2 The Prosecutor v. ko Tadici International Tribunal for the Former Yugoslavia, para. -70
http://www.icty.org/x/cases/tadic/acdec/en/51002.htm Accessed on 2.03.2015

ATalinnManuali p. 69, RulCeon2s2i,depraraa.coy:beiir operati ofradeonduct e
against a private corporation in enemy State B in order to acquire commercial secrets during an armed conflict.
According to the first view, the law of armed conflict would govern that operation because it is being conducted by
a party to the armedanflict against a corporation of the enemy Statkose Experts adopting the second view
considered that the law of armed conflict does not apply because the link between the activity and the hostilities is
insufficient.o

2 Tallinn Manuali p. 71

B |demp. 76
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Even though no specific instrument of Professor Yoram Dinsteth the usage of
IHL deals directly with cyber operations, thelnternational Humanitarian Law as arm
Martens Clause could be considered. Thdesignated to incorporate both the Hague
Clause can be found in Hague Conventiohaw and Geneva Law, could cause the false
IV?, the 1949 Geneva ConventiGhsand impression that the role of IHL is truly
Additional Protocol 5. The text in the humanitarian in nature. The use of armed
Hague Convention | Vattacksais e@emittech ander IHL Uifn the | a
more complete code of the laws of war hasundamental principles of this branch of law
been issued, the High Contracting Partiearerespected. As with conventional attacks,
deem it expedient to declare that, in casesyberoperations are permitted during
not included inthe Regulations adopted by situations of armed conflict if the principles
them, the inhabitants and the belligerent®f military necessity, proportionality and the
remain under the protection and the rule ohumanitarian considerations are respected.
the principles of the law of nations, as theyApplication of IHL rules to cyber opetiahs
result from the usages established amongerves to limit the effects of the operations
civiized peoples, from the laws of on the civilian population.
humanity, and thedictates of the public
conscience. 0 The Martens Clause reflects
customary international law and ensures that 3. Conclusions
cyber operations launched during an armed International  Humanitarian  Law
conflict are not conducted in a legal vacuum, .o evber operations launched both
Opinions stating that IHL should not applydﬁﬁn situa)t/ions gf international armed
to cyber operatins could be dismissed by fl'gt d int tional q
citing, in addition to the Martens Clause,conﬂ!C an nlonn er'lnahlona arme
Article 36 of Addit[odfaioruiiet tidhe Prosgnt TG, n ¢
study, development, acquisition or adoptionno cyber” operations _reache the trireshold

rEecessary to be considered an armed attack

of a new weapon, means or method o ut that moment may come sooner than
warfare, a High Contracting Party is undetr. y

an obligation to dermine whether its imagined and the international community

. must be prepared to respond in a timely
employment would, in some or all
circumstances, be prohibited by thigmanner. The hoors of the Second World

Protocol or by any other rule of internationalwélr should never be repeated and states and

law applicable to the High Contracting mterngﬂonal organlzatlons should pay more
Party. o attention to emerging means and methods of

tis important to remember that the ETETE ST L TR IS e TS, e he
role of IHL is to limit the effectof armed y 1e9 P

conflict not to prohibit the use of armed populatian.
force. Jus ad bellum is the body of law that
limits the situations in which states may
resort to armed force. In the opinion of

2*Hague Convention IV, preamble.

% Geneva Convention 4 art.63; Geneva Convention I, art. 62; Geneva Convention ll, art. 14; Geneva
Convention 1V, art. 158.

% pdditional Protocol | to the Geneva Conventions, art.1 para. 2

27 Yoram Dinsteini The conduct of Hostilities under the Law of International Armed Conflict, Cambridge
University Press (2004) p.13
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DISPUTED MATTERS ON THE CONCEPT OF PUBLIC
AUTHORITY

Elena Emilia RATEFAN

Abstract

The issue on the submitting of the staatof assets and interests is a subject of great interest
within the Romanian society. Starting from this subject, this study aims to analyze which are the legal
entities required under the legislation in force to submit the statement of assets argtdraacethe
penalty incurred for the failure to do so.

Furthermore, we consider relevant, in order to have an overview on the set out issue, to establish
the significance of the concept of public authority. Not incidentally, we understand to discussdhese
concepts, respectively the statement of assets and interests and the public authorities due to the fact
that they were closely related within the judicial practice. Therefore, the qualification of a legal entity
as a public authority leads to the okdiipn of the employees of the respective entity to submit the
statement of assets and interests.

Keywords: contentious administrative law, public authorities, statement of assets and interests,
Financial Surveillance Authority, civil servant.

analyzed undethe name of obligation of
disinterestedness and makes part of the
category of the duties which equally aim
Following the occultism practiced by both the professional and the private life of
the totalitarian regime removed onthe civil servant The statement of assets
December 2%, 1989, the transparency and the statement of interests represent
became an imperativ@atter for the public personal deedshd they can be revised only
lifel. De factg this means that the public under the terms of this ldw(...) Another
offices and functions fulfilled for personal author showed that the law seeks to prevent
scopes, generally material scopes, shall bée cases of abuse, corruption, the use of the
avoided. service in order to achieve outstanding
According to the accepted legal material advantages
principle, the statement of assets is usually

1. Introduction

" Lecturer, PhDFaculty of LawfiNi c ol ae Ti t ul e s c u denaihstefaretesai@ynyail.aorh). Bu c h &

1 Mihai Constantinescu, loan MuraruDrept parlamentar (Parliamentary Lawizramar Publishing House,
Bucharest, 1994, p.55

2 Mihai Constantinescu, loan Murarop.cit.,p.101

5Ver gi ni gDreptadministatiM(Adminitrative Law" edition reviewed and updated, Universul Juridic
Publishing House, Bucharest, 2009, p..482

4 Art. 3 paragraph (1) of Law no. 176/2010 on the integrity in exercising the public offices and functions, for the
amendment and supplementation of Law no. 144/2007 on the establishment, organization amihfynétibe
National Integrity Agency (...), published in Official Journal no. 621/2010

SVer gi ni aDreptadmimstatiy, Administrative Law)4" edition reviewed and updated, Universul
Juridic Publishing House, Bucharest, 2009, p.. 482
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Each and every state has itsvro integrity inspector shall be presented, and in
enacted law according to its social andhe end we shall present a case study.
political demands, to the traditions and
values that it defenls Therefore, the

activity of the public administration bodies 2. Content

is governed by a mandatory set of rules and _ _

principles of conduct which aim to ensute i 2.1. The public authority concept

a social utility as high as possihl&s shown The main meaning of the concept of

in the accepted legal principleAt h eublic authority is that of public body,
characteristics of any society and form ofhamely an orgnized group of people
social power are the following: a particularperforming public powers, within the state
regulatory system and a set of conducbr the local level, or within another form, an
rulso. organizational structure which acts as a

According to art. 1 par. (5) othe public power in order to achieve a public
reviewed Constitution, in Romania theinterest!® According to another opinion, the
observance of the Constitution, of itsconcept of pulit administration has a
supremacy and laws is mandatory, thereforelouble meaning: organization and activity.
all the categories falling under the scope of According to the legislation, in what
the law shall be bound to submit theconcerns the concept gfublic authority
statement of assets and interests due to tlagt.2 par.(1) letter b) of Law no. 554/2384
fact that, as shown in the Constitution in parof the contentious administrative, the private
(2) of Naone¢ is abbve thé law. legal entitieswhich, according to the law,
Along with the same lines, as the acceptetiave obtained the public status or are
legal principle noted, the compulsoriness otwthorized in order to provide a public
the rules of law is ensured, if necessary, bgervice under the public power regime are
the coercive power of the stéte assimilated to the public authorities.

The following concepts shall be The Constitution of 1991, as well as
discussed within this study: public authority,the reviewed version of 20@3tablished and
civil servant and then the categories bounghaintained several autonomous central
to submit the statement of assets anddministrative authorities and the legislation
interests shall be analyzed. Therefore, théully developed this special category of
procedure of investigating the civil servantsbodies without combining them in a separate
andbr high officials, performed by the unitary system, such as the local public

5 Refer b Elena AnghelConstant aspects of lain CKSeBook 2011 proceeding, Pro Universitaria Publishing
House, Bucharest, 2011, p. 594.

’Dumitru Brezoianu, Mariana OpricsAd mi ni strawi a publict “n Rom®nia (Pul
C.H.BeckPublishing House, Bucharest, 2008, p. 12.

SlonDeleanyl nstituSii K i proceduri constituSionale, "~ n dr
constitutional procedures in Romanian law and comparative, |@H. Beck Publishing House, Buchsire2006,
p.35.

9Roxana Mariana Popesci nt r oducere “n dreptul Uniuni i Europene (

Union), Universul Juridic Publishing House, Bucharest, 2011,.p.12

9Dana Apostol TofayDrept administrativ (Administrative laywyol.1, 2¢edition, C.H.Beck Publishing House,
Bucharest, 2008, p.6

1 Rodica Narcisa PetresdDrept administrativ (Administrative lawHamangiu Publishing House, Bucharest,
2009, p. 5.

2 Law n0.554/2004 of the contentious administrative, publishedfini@flournal no.1154/2004
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administration which is alsautonomou¥. 1.3. The obligation to submit the
By means of being autonomous authoritiestatement of assets and interests
which fulfill administrative tasks, they are AUpon the assignment

not subject to the administrative custodypffice and the termination of the service, the
regime, such as the autonomous authoritiegyi| servants shall be bound to submit,

of the local public administration (county ynder the terms of the law, the statement of

councils. local councils, githalls, etc.y’ assets, to the head of the public authority or
2.2. The civil servant concept institution. Thestatement of assets sEaII be

i o annually updated, accor
The meaning of thecivil servant The recent accepted legal principle

concept results from the case law of th&powed that (...) this obligation is incumbent
Romanian Constitutional Court.'The'refore,On all the civil servants and high official and ,
one of the decisiong jgie'it8%adregdidted by lalv @dvs = f
shown in the legal literature, according to the| 15,1996 ctrently being regulated by Law

criminal law, the concept of civil servantand,;  144/2007 on the establishment of the
office holder has a broader meaning that thg ational Integrity Agency, as further

one awarded in the administrative law, dugmended  and supplementéd. The
to the nature of the social relations prOteCteﬁrovisions of this normative act (Law no.

by the incrimination of certain actions which 176/2010) are applicable to the category of
are dangerous in sociaftes and tothefact y o y s o n s fAwho dareetheibound

that the actions of protecting the assets arg ersonal assets and int

promoting the community interests require geing placed the civil servants, including the
bett(;r protection by means of the criminalyqg having a special status, namely they
law'®o . perform their activity within all the central

According to the status of the civil o |oca) public authorities, or as the case may
servants, the public office represents all thge \ithin all thpublic iWstituti

duties andesponsibilities established under According to the aforementioned Law
the law in order for the public power g 176/2010, art.2, the statements of assets
prerogatives to be achieved by the centralpg the statements of interests are filled in
public  administration, local public according to the enclosed model
adm!n!strat!on and“ the aUtonomOUSrespectiver Appendix 1 and Appendix 2
administrative authorities:. and the certified copies togethaith the
personal numeric code of the declarant shall
be submitted to the Agency. Paragraph (2) of

BVasil e Deatorltt,area capacittWidi administrative (The
C.H.Beck Publishing House, Buchare212, p. 98

lon CorbeanpuDrept administrativ (Administrativiaw), 2nd editiorreviewed and supplemented, Lumina Lex
Publishing House, Bucharest, 2009, p.291

15 Decision no. 2/2014 of the Romanian Constitutional Court, published in Official Journal no.71/2014

16 J]on Corbeanop.cit.,2009, p.210

1”Dana Apostol Tofayop.cit.,2008,p.357Ver gi ni gop.&ite2d0d, p.48Dumitru Brezoianu, Mariana
Oprican op.cit.,2008, p. 384.

Byver gi ni aop.sitepd48h a H

BCristian ClipaDr e pt admi ni strativ. Teori a f unnochliiueniebigetupbtlrici e
® conWwinut (Administrative | aw. The 1t doept, partspstope he p L
and contentHamangiu Publishing House, Bucharest, 2011, p. 348
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art. 3 of t hethelsmteamensts extt ietsThe dnoaediires ifitended to ensure
are made in writing, on own risk and includethe integrity and transparency of the public

the rights and obligations of the declarant,functions and officéd&s of | aw no. 176
his/her spouse andegendent childrei . A. The assessment of the conflicts of

Law no. 176/2010 expressly shows ininterests and the incompatibiliti€s
art. 4 the foll owi ng: ailtthemtegrity mdpectoramalyzestief a s s

and interests shall be submitted within 3Gstatementf assets and interests drawn up by
days as of the date of the designation athe civil servant (art. 20 par. 1 of law no.
appointment, or as of the date of entering th&76/2010)
s e r v Thespersas provided in this law - a.2. if the integrity inspector finds that
shall be bound to annually submit or tothe civil servant does not justify, in full or in
update the statements of assets and interespgrt, the fortune earned, the integrity
no later than June 15 inspector informs the latter drinvites it, by
_ o means of a written invitation, to provide an

1.4. The procedure of investigating explanation. The invitation sent by the

the civil servants performed by the ntegrity inspector shall be delivered by

integrity inspector registered letter with acknowledgement of
The scope of the Agency ie ensure receipt.
the integrity in what concerns the - a.3.the investigated civil servant may

performance of the public offices andbe present in personaccording to the
functions and to prevent the institutionalinvitation of the integrity inspector, at the
corruption by means of assessing théndicated hour and location, in order to
statements of assets, the data angrovide its explanation on the situation it is
information on the personal fortune, as welinvestigated for. On this occasion, the
as the modiiation of the assets, theinvestigated person shall be entitled to
incompatibilities and the potential conflict submit any data or infanation which it

of interests that the persons referred to ionsiders to be relevant.

art.1 may be subject to throughout the - a.4. if, after the expiry of the 15 day
performance of the public functions anddeadline as of the receipt of the invitation
offices?. According to the legislation in delivered by the integrity inspector, the civil
force, the investigtion of the civil servant servant fails to respond, the law provides the
performed by the integrity inspector, inpossibility that the integrity spector draws
terms of assessing the acquisition of assetap the assessment report. It is important to
in relation to the incomes earned or thamention that the integrity inspector, in the
investigation of the incompatibility absence of the acknowledgement referred to
condition consists of several stages that wim par.(1), shall draw up the assessment

will summarize in e following lines. report following the fulfilment of a new

In this respect, the Law grants aprocedure for the notifi¢eon of the
Section entitled: Anvdsiigatedmessans s ment of the
conflicts of interests and the B. The issuance of the assessment
incompatibilitieso, repatmel y Section |11 of t|
content of Chapter -1 b.1. imé® aseessendnu repost has fthe t h e
National I ntegrity fologiegneoment, aacbrding itot drte 21 1 |

20Law no. 176/2010 (...)
2LArt. 8 par (1) of Law no176/2010 (.).
221n this respect se@ristian Clipaop.cit.,2011, pp. 35852
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par.(3) of law no.176/2010, namely itthe cart shall order the restoration of the
consists of four sections: the description parparties.

of thede factosituaion; the explanation of ] ]

the person subject to the investigation, if  2.5. Penalties for the failure to
expressed; the assessment of the conflict §uUPmit the statement of assets

interests and the incompatibilities; According to art.27 of law no.
conclusions. 176/2010, the failure to fulfill the obligation

- b.2 the assessment report shall b&o respond to the requests of the Agency,
communicated to the investigated personprovided by this lawshall be sanctioned by
within 5 days aof its completion, by the a civil fine amounting to RON 200 for each
integrity inspector, and as the case may bealay of delay. According to art.28 of law no.
to the criminal investigation bodies; 176/2010, the action of the persons who

C.the appeal of the assessment reporwillingly submit false statements of assets or

- c.1. the report on the assessment of thiterests  represents the offense of
conflict of interests or the incompatibilities, misrepresentation andhall be punished
according to ar21 of law no. 176/2010 may according to the Criminal Code.
be appealed before the competent Furthermore, the law also provides
contentious administrative court, within 15civil sanctions for certain situations, as
days as of its receipt; follows:

- c¢.2. if the report on the assessment of - according to art. 29, par.(1) the failure
the conflict of interests was not appeato submit the statements of assets and
within the 15 day deadline as of its receiptjnterests on the provided deadlines,veell
the Agency notifies, within 6 months, theas the failure to declare in the respective
competent bodies on the initiation of thestatement the amount of the earned income
disciplinary procedure; if the case may bepr to declare the income by reference to
the agency notifies, within 6 months, theother documents represent an offence and
competent contentious administrative courshall be sanctioned with a fine amounting
on the cancellation of the instruments iskue between RON 50 and RON 2,000.
adopted or drawn up on the violation of the - accordingto art. 29, par.(2) the failure
legal provisions on the incompatibilities.  to fulfill the obligations provided for by art.6

- c¢.3.if following the assessment of theof the persons in charged with the
statement of assets, as well as of other datsplementation of the provisions of this law,
and information, the integrity inspector represents an offense and shall be sanctioned
founds the existence of an incompatifyili by a fine amounting between RON 50 and
condition or of a conflict of interests, it shall RON 2,0®. The same penalty shall apply to
draw up a report to be delivered to thethe head of the respective unit, if it fails to
investigated person (...) , according to art.22ulfill the obligations provided by this law.
par.(4) of law no.176/2010. - according to art. 29, par.(3), the failure

- c¢.4. Furthermore, the law also stateso apply the disciplinary penalty or the
that in what concerns the conflict offailure to appeal the termination of the
interestsall the legal or administrative acts public function, as the case may be, if the
concluded directly or by means ofascertainment instrument remained
intermediaries, under the violation of thedefinitive, represents an offense and shall be
legal procedures on the conflict of interestssanctioned by a fine amounting between
shall be declared void. In addition to theRON 50 and RON 2,000, if the committed
appeal on the nullity of the respective actsaction does not represent a crime.
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The ascertainment drthe sanctioning and the annual report of the Financial
of these offences provided by this law shalSurveillance Authority is discussed within
be performed by the authorized personshe joint neeting of the two Chambers.
within the Agency according to the According to the law, the Financial
provisions of Government Ordinance Surveillance Authority is an authority under
no.2/200%. the provisions of art.1 item 31 of law no.

176/2010, in connection to its certification,
regulation, surveillance and control duties.

3. Case study In what concens the qualification of
the special status servants as civil servants,
'the court noted that according to art.1 item
31 of |l aw no. 176/ 2010:
this law shall be applicable to the following
categories of persons who are bound to

for committing the offence provided for by . . s
submit thestatements of assets and interests:
art.1 par.(1) of law n0.176/2010, namely for31_ The persons with management and

the failure to submit the statement of asset ; -
and interests within tegal deadliné? The éontrol functions, such as civil servants,

case raised several issues that the court h'an luding the special status civil servants

to clarify: if the Financial Surveillance who perform their activity within all the

Authority is a public authority according to central or local public authorities or, as the
y b Y 910 case maybe, within all public institutions .

aseimited 1o, the ol Servante i whatf UrNEMOre, on the date of applying the
concerns the digation to submit the penalty, the court noted that, the applicant

statements of assets and interests. had the capacity of a management an d
The Financial Surveillance Authority control person, even if it was not a civil

' servant. Therefore, the court considered that

g(])?grnﬂinf rogrlTs]g)rnzngf ag':jm%iré(j) n‘gthe aplicant's claim on the absence of its
gency capacity of civil servant was truth, but not

25 ; ini i
93/2012% is an autonomous admmlstratlveIikely to remove the penalty since the

fauthorlty, W'th Iegal . perspnallty, provisions of the aforementioned article
independent, .Wh'Ch fulfills - its dUt'es. by Istate the punishment of both the civil
means.of taking over qnd reorgamzmgglservams and the persons with management
the duties and prerogatives of the Securltlegnd control finctionsi_even if thev do not
National Commission, Insurance Survei have the capacity of civil servantsy
llance Commission and Private Pension pactty '
System Surveillance Commission.
Furthermore, according ot the
provisions of Government Emergency
Ordinance no. 93/2012 the members of the The submission of the statement of
council of the Financial Surveillance assets and interests is contemplated by a

Authority are designated by the Parliamenspecial regulation, as presented in this study.

It was shown in one case that
following the notificationof the Financial
Surveillance Authority, N.M was given a
warning by the National Integrity Agency

4. Conclusions

2 Government Ordinance no.2/2001 on the legal regime of the offences, published in Official Journal no.
410/2001

24 Civil Ruling no. 13964/2014 District 1 Bucharest Court, unpublished

2 Government Emergency Ordinance no. 93/2012 on the establishing, organization and operation of the
Financial Surveillance Authority, published in Official Journal no. 874/2012
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As shown on other occasions, the legislativéegislation on fields, so that the legislation is
amendments occurred at a certain point imo longer subjectively constru€d

time raise serious issues for a certain field in The judicial practice notes that, despite
what concerns the construction andhe lack of the capacity of civil servant, the
implementation of the normative atts persons are bound to submit the statement of
Therefore, in our opinion, an importantassets and interests, if they perform their
factor for the compliance with the law is onactivity within an assimilated public
the one side, the legislative coherence and authority, under the law.

the other side, the unification of the
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SPECIAL LOCAL TAXES. THEORETICAL AND
PRACTICAL ISSUES REGARDING LATE LODGING OF
PRELIMINARY COMPLAIN TS IN ADMINISTRATIVE
COURTS UNDER ARTICLE 30 OF LAW 273/2006 ON
LOCAL PUBLIC FINANCE S

Andrei Costin GRIMBERG *

Abstract

Theprocedure to challenge decisions imposing the local taxes is a special procedure.Article 30
of Law no.273/2006 has provided a special procedure for the challenging of special taxes, by
derogation from the Law no. 554/200%us, interested persons may ibbiage the special taxes within
15 days of the posting or publication thereof; in this case, however, the claimant has failed by far to
meet this deadline, virtually skipping the appeal stage and going straight and only through the
procedure stipulated byaw no.554/2004.Any contrary approach would amount to a case of
disregarding of the legal reasoning introduced by the special law no. 273/2006 under which appeals
against special charges should be lodged with the deeisimking bodies within 15 days aftieir
passing.In the case that the applicant skips this stage, his action in court will be deemed, for the purpose
of the provisions of article 30 of Law no.273/2006, as a belated application. It was thus found that
Article 30 paragraph 6 of the Law n®73/2006 and article 194 of the Rules for implementation of the
Law no. 571/2003 contain rules that are exemptions from the provisions of Law no. 554/200, in terms
of the deadline for challenging decisions passed by local governments, establishingchzegies. It
is therefore normal in fiscal matters that a special and derogatory term for appeal be established, which
is shorter and accrues as of the moment in time when the term has been objectively determined, and
which applies equally to all applicantaith the need for establishing such a term being called for by
the need to avoid levying special taxes for a long period of time and from a significant number of target
taxpayers, as well as the subsequent cancellation at some point in time of thestdtiviaiact by
which such taxes were imposed.

Keywords: tax, administrative, derogatory, Law no. 273/2006, Law no. 554/2004.

Under Article 2 section55 of Law of the Law No0.273/2006 become applicable,
no.273/2006, and for the purpose of this lawaccording to which:
the terms and expressions below have the (1) For the operation of local public
meaning ascribed to them as follows: services created in theterest of individuals
55. tax- the amount paid by a natural and corporate entities, local councils and the
or legal person, usually for services Bucharest General Council, as appropriate,
rendered to it by an economaperator, a may approve special taxes;
public institution or a public service; (2) The amount of special fees shall be
As such, and when it comes to anyset annually and the revenues derived there
local public tax, the provisions of article 30from shall be used entirely tmver the costs

* University junior tutor, PhD, of Nicolae Titulescu University, Faculty of La&torney at law. (email:
avocatgrimberg@yahoo.com).
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spent to set up the local public servicedlenge the special taxes within 15 days of the
concerned and to finance currentposting or publicatiorthereof; in this case,
expenditures for the maintenance andowever, the claimant has failed by far to
operation of such services; meet this deadline, virtually skipping the
(3) The regulation approved by theappeal stage and going straight and only
decisioamaking bodies shall establish thethrough the procedure stipulated by Law
fields of activity anl the conditions in which no0.554/2004.
special taxes may be charged, as well as the Insofar as free access to justice
way of organization and functioning of theunder Law 554/2004 is restricted, the
local public services with respect to whichholder of the right to take legal action may

such are proposed; circumvent the specific rules laid down by
(4) The decisions taken by decision Law no. 273/2006.
making bodies regarding the levying of Any contrary approach would amount

speial taxes from taxpayer individuals andto a case of disregarding of the legal
corporate entities shall be displayed at theeasoning introduced by the special law no.
headquarters of the target taxpayers an#73/2006 undr which appeals against
published on the website or in the media. special charges should be lodged with the
(5) Appeals against the decisions to decisionmaking bodies within 15 days after
charge special taxes may be filed by their passing.
interested pesons within 15 days after the In the case that the applicant skips this
posting or publication thereof. Upon the stage, his action in court will be deemed, for
expiring o f t he 1 5he pdrpogetokthe proeisions,of artiGiée of
decisionmaking body which has issued Law no.273/2006, as a belated application.
the decision shall meet and deliberate on The argument that the applicant was
the appeals received restricted the free access to justice does not
(6) Special taxes shall be collectedhold, insofar as the applicant has the
only fromindividuals and corporate entities freedom to file an action for annulment,
that use the local public services for whichshould an administrative be issued against

such fees have been established. hi m, whi ch, i n t he
(7) The special taxes imposed undemould harm his interests.
the provisions of this Article shall be We are not dealing in this case with a

collected in a separate account openetestriction of free access to justice, but only
outside the local budget astlall be used for with a case of failure to follow certain
the purposes for which they are establishednandatory procedural steps stipulated by the
The account for execution of the speciakpecial law.
taxes shall be subject to approval by the The procedure in question does not
decisionmaking authorities. hinder the taking of action in court. It simply
* defines the deadlines and the conditions by
The procedure to challenge decisionsand in which special taxes may be
imposing the local taxes is a specialchallenged with the decisiamaking
procedure. authorities, as mandatory procedural steps to
Article 30 of Law no.273/2006 has betaken prior o referring the matter further
provided a special procedure for thetothe administrative courts.
challenging of special taxes, by derogation Decisions on special charges should be
from the Law no. 554/2004. adopted under Title IX of Law no. 571/2003
Thus, interested persons may ¢hai The Tax Code Act, and Title IX of the
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Rules to implement the Law no. 571/2003within 15 days from the posting or
approved by GD no. 44/2004, axlwas publication thereof. After expiry of the 15
pursuant to Articles 20 and 30 of Law no.d a yteri, the decisiomaking authority
273/2006 on local public finances. adopting the decision shall meet and
According to the regulations specifieddeliberate on the appeals received.
above, including their subsequent amended  Section 195 (1) The special taxes shall
and extended versions: be collected only from individuals and
Article 282.- (1) In consideration for corporate entities that are using the local
the provision of local puldiservices created public services with rggect to which the
in the interest of individuals and corporatespecial charges were established.
entities, local councils, county councils and (2) Deleted.
the Bucharest City Council, as the case may  Section 196. The special charges set
be, may decide to charge special taxes.  according to Article 282 of the Tax Code
(2) The sectors with respect to whichshall be collected in a separate account
the local councils, theounty councils and opened outside the local budget and shall be
the Bucharest City Council, as the case maysed for the purposes forhieh they were
be, may decide to charge special taxes for thestablished, and their execution account
provision of local public services and theshall be approved by the local council, the
amount of such taxes shall be determined inounty council or the General Bucharest
accordance with the provisions of City Council, as appropriate.

Government Emergency Qrnénce no. Itis true that EGO no. 45/2003 on local
45/2003 on local public finances. public finances was expressly repealed by
Application Rules: Article 86 paragraph 2 of Law no. 273/2006

Section 192. Local councils, countyon local public finances, in force as of
councils and the Bucharest City Council, a91.07.2006, yet considering that, from that
appropriate, shall, under the regulatiordate onwards, any reference EGO no.
approved, establish in accordance with thd5/2003 contained by the various legal
Government Emergency Ordira no. regulations in force are references to the
45/2003 on local public finances theprovisions ofLaw no. 273/2006.
conditions and sectors, as well as the According to Article 30 of Law no.
organization and functioning of the public273/2006:
services, with respect to which such taxes  Article 30.- (1) For the operation of
are proposed, and the manner of consultatiotertain local public services created in the
with and obtaining the consent of theinterest of individuals and corporate entities,
individual and corporate entities benefitingthe local councils, the county councils and
from such services. the Bucharest iy Council, as appropriate,

Section 193. The decisions taken bymay approve the charging of special taxes.
the authorities referred to in Section 192 (2) The amount of the special fees
with respect to the levying of special taxesshall be set annually and the revenues
from taxpayer individuals and corporatederived there from shall be used entirely to
entities shall be displayed atthe cover the costs spent to set up the local
headquarters of the local public authoritiepublic services and téinance the current
concerned and published according to thexpenditures for the maintenance and
law. operation of such services;

Section 194. Interested persons may (3) The regulation approved by the
challenge the decision specified abovealecisionmaking bodies shall establish the
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fields of activity and the conditions in which that we are dealing with a challenge to be
special taxes may be charged, as well as tlagldressed to _and filed with the issuing
way of organization and functioning of the authority.
local public services with respect to which Article 7 paragraph 1 of Law
such taxes are proposed; no. 554/ 2004 says the hat [
(4) The decisions taken by decision matter to the competent administrative court,
making bodies regarding the levying ofthe person who considers that any of his or
special taxes from taxpayer individuals ancher rights or legitimate interests has been
corporate entities shalie displayed at the infringed by an individual administrative
headquarters of the target taxpayers andrder shall ask the issuing body or the higher
published on the website or in the media. body, if any, within 30 dayBom the date of
(5) Interested persons may challengehe serving of the order, cancellation thereof
the decisions to charge special taxes withihn whol e or in part. o
15 days after the posting or publication According to paragraph 11 paragraph
thereof. Upon the expiring af h e 1 5 4d aofy thes same law, the orders or the
term, the decisiomaking body which has provisions therein that are deemed
issued the decision shall meet and deliberatenconstitutional, as well as any
on the appeals received. administrative acts of aonmative force that
(6) Special taxes shall be collectedare deemed illegal may be appealed against
only from individuals and corporate entitiesat any time.
that are using the local public services for However, Article 141 A Speci al anc
which such fees have been established. Der ogat ory Regul ationso
(7) The special taxes imposed unde24/2000 on lawmaking technique for the
the provisions of this Article shall be drafting of laws, republished, with
collected in a gmarate account openedsubsequent amendments and itolas,
outside the local budget and shall be used fatipulates that:
the purposes for which they are established. (1) Aregulation in the same matter and
The account for execution of the speciabf the same level may be included in another
taxes shall be subject to approval by théaw, provided that the former has a special

decisionmaking authorities. nature compared to the law containing that
In_fact, the content of Artick 30 general regulation on the matter concerned.
paragraph 6 of the Law no. 273/2006 is (2) The speciahature of a regulation

identical with that of Article 194 of the shall be determined depending on its object,
Implementing Regulations of the Law no. in relation to certain categories of
571/2003, approved by GD no. 44/2004, asircumstances, and on the specificity of the
well _with the content of Article 25 legislative solutions it sets in place.
paragraph 6 of the former GEO no. (3) The regulation is deemed to be
54/2003, to the e#fict that interested derogatory, where the legisla solutions
persons may challenge decisions taken byrelating to a particular case include rules that
the local authorities to charge special feesdiffer from the rules of the framework
within 15 days of publication of such regulation in the field, with the latter
decisions. Moreover, it follows from the retaining its general mandatory nature with
interpretation of Article 30 paragraph 6 of respect to all the other cases.

the Law no. 273/2006 and dfrticle 194 of

the Rules on implementation of the Law no.

571/2003, approved by GD no. 44/2004,
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Conclusions to it the legal significance of the preliminary
It was thus found that Aicle 30 complaint referred to in article 7 paragraph 1

paragraph 6 of the Law no. 273/2006 andOf Law no. 554/2004, such compla!nt bgin
article 194 of the Rules for impIementationneverthe'ess governed by the special term of

of the Law no. 571/2003 contain rules that15 ‘?"”?YS from the date of pgblicatio_n_of the
V\pemsmn, as set by a special provision, by

no. 554/200, in terms of the deadline forderoggtion from the ggneral term of 30 days
challenging decisions passed by dbc established under article 7 paragraph 1 of

governments, establishing special charges.LaW Tto 5,[‘:’]4/2?04' Lin fiscal matt
The decisions of the local council IS theretorenormal in Tiscal matters

laying down special taxes are normativethat a special and derogatory term for

administrative acts with a fiscal content anaappeal be established, which is shorter and

are subject, in terms of the right to challeng ccruEs af) of thebmotr_nert Idn 'tume.whden th;z
them, to the special and derogatory erm has been objeclively determined, an

provisions of article 30 paragraph 6 of the which applies equally to all applicants, with

Law no. 273/2006 and article 194 of thethe need for estdshing such a te_rm bein_g
called for by the need to avoid levying

Rules on implementation of the Law no. ) . .
571/2003, approved by the GD no. 44/20045pe0|al taxes for a long period of time and

meaning that any appeal against decision%rom a significant - number  of target

with a fiscal content had to be lodged within axpayers, as well as th.e .subsequent

15 daysof publication, before the issuing canqel_laﬂon at some ppmt in time of the

body. Regarding the significance of the gdmmlstratlve act by which shdaxes were
posed.

appeal, the courts have consistently attachef]’
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THE LEGAL FRAMEWORK OF CIRCUMCISION IN
TURKISH LAW

Pénar MEMI kT KARTAL

Abstract

The circumcision of a male child has not been a concept discussed in Turkish law before today.
However, recently, particularly based upon the decision rendered by the German criminal court, the
jurists have started to focus on the evaluation iofumncision from a legal point of view and the
criminal law dimensiorof the topic has been discus$ed particular. On the other hand, female
circumcision is a practice which is not accepted either in the traditional or legal sense.

Keywords: circumcisbn, corporal integrity, religious ruldaw provisions.

circumcision, it is of importance to firstly
explain a personbdés right
corporeal integrity and limits thereof in
Circumcision is a practice which is Turkish law.
characterized as a religious rule particularly It is clearly established under Turkish
in Muslim and Jewish societies. ThereforeJaw that the corporeal integrity of a person
even if it is acceptedsaa reflection of cannot be violated and that a person has right
freedom of religion and conscience, theo life and is entitled to protect and improve
scope of the topic is extensive. Particularly rhis/her corporeal and spiritual existence.
cases where such a practice, which indeddkewise, it is also provided for that the
interferes with corporeal integrity, is interference to corporeal integrity of a
performed on a male child whose permissiomerson can only be possileder medical
is not bound with legaksults due to his age, necessityand in cases prescribed by law and
the discussion concentrates on the rights ghat a person can only be subjected to
the person upon his corporeal and spirituagcientific or medical experiments with
presence. Considering also that the limit ohis/her consentin our study, first of all the
this is specified as medical necessity, it isstate in Turkish law will be set out, and the
seen that there is a legal dilemma. Withirpractice will be reflected afterwartls
this resgct in order for the topic to be
clarified and for the purposes of
determination of the legal nature of

Introduction

TAssoc. Prof. Dr. Galatasaray University, Faculty of Law, Lecturer in the Department of Criminal Law and
Criminal Procedural Law; ¢mail: pinarmem@gmail.com).
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1. Turkish Constitutional Provisions  a party and their important reflections upon
On Fundamental Rights and Liberties Turkish practice.

Fundamental rights and liberties are In order for the circumcision to be

provided in the 1982 Turkish Republic evaluated in Turkish law, first of all the
Constitution in detdi Turkey has also constitutional framework of the fundamental

rights and liberties to which the circumcision

become party to various international. i . :
agreements for the purposes of thdS related must be specified. Within this

protection of fundamental ~rights and fespect, firstly the constitutional basis of the

liberties and adopted these as an integral pj,ights such as fundamental rights and

; e iberties, personal inviolability, child rights,
SJ;S ifd gg&isst_mw:?r'\égzer: t'%‘g ?at:i?azar?pehb and rights to healttvill be expressed below.

of Article 90, with the heading of A. Circumcision Within the Scope of
Ratification of International Treaties, of the pyngamental Rights and Duties
Constitution reads as follows:

In examining the provisions of the

filnternational agreements duly put into - X
effect have the force of law. No appeal to thgonstltutmnof the Republic of Turkey to be

Constitutional Court shall be made with Z\r/tziigljjéeldzInlgzmelcztllc\)/\r/]hivc\:/gr;r(:rcagqli(fzilzgg’s
regard to these agreements on the ground ' 9

that they are unconstitutional. (SentenceﬁJndame.ntal r_|ghts must be taken into
ccount in particular.

. al
added on May 7, 2004; Act No. 5170/art. 7) Article 12 of the Constitutionwhich

In the case of a conflict between 9 X
sets forth fiEveryone possesses inherent

international agreements which are duly pu X )
into effect, concerning fundamental rightstfundamental rights and freedoms, which are

and freedoms,and the laws due to inviolable and inalienable.

differences in provisions on the same matteralso ;hrﬁ EQ?ﬁ(rangﬂtti?alsrfnhc;{srein%rzrsﬁgi(jn(t)i?ss
the provisions of the international P P

agreements shall preval By this of the individual to the society, his/her family
provision, the preferential application of the%nndd:r;heer]rt;rd'\;:dﬁﬁsb ’andt Tib?artiesn aist ure
international agreements regulating theex ressed 9
fundamental rights and liberties case of P o i .
their conflict with the laws. has been Article 13 of the Constitution provides

g . for the ALIimitation of
regularized in a constitutional level and nd liberti efEendamenlc or d i
granted a state almost above the law. Withif :
this respect, Turkey has set forth variou (ights and fr_eedoms may b? restricted only
regulations in its domestic law also pursuanmyerlfggnaeréd ilr? tcr?enffélrgsgn\;vlrrt}gisregf ?ﬂ:
to the liabilities introdued especially due to T , PR )
being a party to the European Human Rightg:onstltutmn without infringing upon their

Convention. In this context, in Turkish law essence These restrlctlon_s shall _n_ot be
contrary to the statements in and spirit of the

there are not only the rights granted at Tonstitution and the requirements of the

constitutional level, but also the direct ; .
- - S democratic order of the society and the
application of the provisions, providing for . .
secular republic and the principle of

fundamental riglt and liberties, of the roportionalityd
international agreements to which Turkey iroP y

‘ERMAN Barék, Teébbi M¢dahal el erin Hukuka Uygunl uj u,
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Article 14 of the Constitution provides religious and traditional ritual, it is important
for AProhibition of totskae the boasstational fregdlation dvahme nt a |
rights and | i b 8&Noneiofe sedpect b che topid Habegabk ¢arpus, as a
the rights and freedoms embodied in the&oncept expressing the personal inwiola
Constitution shall be exercised in the form obility, is the expression of the concept of
activities aiming at violating the indisible protection of the person as a subfject
integrity of the State within its territory and Article 17 of the Constitution, with its
nation, and endangering the existence of thaature thatpresents the subject directly,
democratic and secular order of theh ol ds t h e Pensenaléhviotabilityp f i
Republic based on human rights. corporeal and spiritual existence of the

No provision of this Constitution shall individuab and i ncludes a ¢l
be interpreted in a manner that enables thavith respect to the corporeal integrity of the
Stae or individuals to destroy the person. Accordingly:
fundamental rights and freedoms recognized fiEveryone has the right 1de and the
by the Constitution or to enable theright to protect and improve his/her
performance of an activity with the aim ofcorporeal and spiritual existence.
restricting them more extensively than stated The corporeal integrity of the
in the Constitution. individual shall not be violated except under

The sanctions to be applied agai medical necessity and in cases prescribed by
those who perpetrate activities contrary tolaw; and shall not be subjected to scientific
these provisions shall be determined byr medical experiments without his/her
law.0 consent.

Under these provisions of the No one shall be subjected to torture or
Constitution, it is expressed that the essenamaltreatment; no one shall be subjected to
of the fundamental rights and libertiespenalties or treatment incompatible with
cannot be interfered with, the exceptionhuman dignity.

thereof being the limitation thereof onby (As amended on May 7, 2004; Act No.
law under the principles of necessity andb170) The act of killing in case delf
proportiondity . defense and, when permitted by law as a

) o o compelling measure to use a weapon, during
~ B.Circumcision Within the Scope of  {he execution of warrants of capture and
Rights and Duties of a Person arrest, the prevention of the escape of
It is very difficult to outline according lawfully arrested or convicted persons, the
to the current practice the circumcisionquelling of riot or insurrection, or caring
framework in terms of the positive andout the orders of authorized bodies during
negative liabilities of the State in the martial law or a state of emergency, do not
protection of sedmprovement and the fall within the scope of the provision of the
corporeal and spiritual existence of thefirst paragraplo.
individual. Due to the fact that circumcision When giving particular consideration
is an act having an impact on the corporeab circumcision in view of the mandatory
and spiritual existence of the individual as grovision with respecto the fact thathe

STAN¥R B¢l en
Eyl ¢ 20136; s
SKI'LI ¢ Muhar
Edit°orl er:-Namik

/| Y!ZBAkKkI OJLU Necmi, 1982 Anayasaséna G
ZBUBUN Ergun, T¢rk Anayasa Huk1lBu, 14. B
em, Knsan Haklnamaésnéd a iBied eKrj dB ¢kt, ¢ nSl¢genjnéent ¢, n E
mé i GorAydoy n Ko-, KKTFABEWVHKIIOKst anbul 2009,
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corporeal integrity of the individual can only The evaluation of freedom of religion
be restricted under medical necessity and iand conscience is left to the free will of
cases prescribed by law is concluded that individuals based upon the principlef o
this procedure can be referred to where theecessity and proportionality in a
mentioned conditions are net democratic sociefy With the adaption of
Another constitutioal provision that the principle that nobody will be blamed for
may constitute the legal basis for thehis religious belief and his free performance
acceptance of circumcision in Turkish law isof religious ceremonies, it is observed that a
Article 24, set out under the section with thesystem is adapted where the religious
heading of Personal Rights and Dutieseducation of children is left to the request of
providing for the freedom of religion and the family. It is possible to see that the
conscience. AccordinglyiEveryone has the concepts of religious culture and moral
freedom of conscience, religious belief andeducation and religious education are
conviction. respectively provided in the article. Within
Acts of worship, religious rites and this respect, it is observed that thetStaas
ceremonies shall be conducted freely, aauthority upon general culture lessons, to be
long as they do not violate the provisions ofimited with religion and moral education,
Article 14. with the religious education being left to the
No one shall be compelled to worship,preference of the family. However these
or to paticipate in religious rites and provisions are both open to interpretation
ceremonies, or to reveal religious beliefsand have the nature of enalgimrbitrary
and convictions, or be blamed or accusegractices. Establishing of the limits has great
because of his religious beliefs andimportance. When the provision is
convictions. considered focusing on the circumcision,
Religious and moral education andthe disposal of the family upon the
instruction shall be conducted under statecircumcision of the male child is
supervision and control. Education characterized as an appearance of religious
regarding religious culture and morals shall belief.
be one of the compulsory lessons in the o
curricula of primary and secondary schools.  C. Constitutional Framework  of
Other religious education and training shall Child Rights
be subject to the i ndnhTurkighuawvlwe see thewaliditdef s i r e
and in the casef minors, to the request of the obligations arising out of the
their legal representatives. international agreements regarding children,
No one shall be allowed to exploit orin addition to the obligations imposed as a
abuse religion or religious feelings, or result of being a party to the UN Convention
things held sacred by religion, in anyof the Rights of the Child, Lanzarote
manner whatsoever, for the purpose of
personal or political interest anfluence, or
for even partially basing the fundamental,
social, economic, political, and legal order
of the State on religious tenéts

"' NVER Yener, Psikiyatride Hasta Haklareée, in Sajl ék
(sh.2044), sh. 25 )
STAN¥ R/ Y ZBAkI|I OJ LU, 1982 Anayasaseée-h’8d G°re T¢grk Ana)

LESIJ NO. XN, VOL.1/2015



031 AO - %-)o +1 241, 149

Conventiod, and Kst an%thel cHhib Gonsidering thensociateeptance of
constitution also takes into account the childhe circumcision both as a religious and
rights in addition topersonal inviolability customary practice, the legality of the
and protection of corporeal and spiritualpractice prevents it from being evaluated in
existence of the individualWithin this contradiction with the discipline and
respect, pursuant t educdtidn eright Gfotme sparént. intfactp thed s
Article 41 with the heading gérotection of opinions considering the topic \ih the
the family, aprdvidedhini f d aeneédver ki gphHt st he act bs
the third part with the heading of social andexpresses that the act is not in contradiction
economic rights and dutief; T hfamily is  with the law™.
the foundation of the Turkish societyd is
based on the equality between the spouses.

The State shall take the necessary 2. Evaluation of Circumcision
measures and establish the necessamynder Civil Law
organizations  to _protect t_he peace and It is seen that in Turkish civil law, the
welfare of the family, especially the motherIegal status of the child is determined

and children, and to ensure the education fo([iccordin tothe brovisions of the Turkish
family planning and its practice. 9 P

Every child has the right to protection Civil Code No. 4721 (TCC). When the

and care and the right to have and maintairﬁq ro&’:ﬁfrnforerﬁzgnf\,::ﬁ;ggf i?]r?e?;'?g:ng d
a personal and direct relationship with

his/her mother and father unless it iscireumeision, first of all the rights and duties

: : : of the parent upon the child must be
contrary to his/her higher interests. . . . -
The State shall takmeasures for the determined. Artite 322 of the Turkish Civil

. ' : .+ Code expresses the mutual obligation of
protection of the cnidren against all kNds 2 mi Iy me Méter, fathe and f

By this provision the constitutional child are obliged to help each other in a

framework of the positive obligation of the manner necessitated by the peace and

. - integrity of the family, respect and show
State as regards the protection of every child . .
not acting in contradiction with theirigh Understanding and observe théamily

. . : . o n o The equitable approach of the
it;enseglttsoa&d t:qnelrtﬁgt Zzlrggesfgéi?;%gb?ﬁglutual obligations of the mother, father and
relationshih of the parent with the child iSchildren to each other within the family must
also expressed, provided that it is not inbe taken into account together with the care
contradiction with the higher benefits of theand custody obligations on the child.

Avrupa Konseyi tocukl arén Cinsel Suistimale ve Cins:
bkz., http://www.coe.int/t/dghl/standardsetting/children/8oar/ Lanzar ot eConvention_tur.poc
03.10.2013, saat: 11.35.

WYYENKSEY Feridun, Uluslar arasé S°zlekmede Kadeéna Y?°
Hukuku, in: Yoncal & Pl atf oeTrgruki Semdpdoez yaimn MGeka-tielr ki ddd e tall
Sempozyumu, Bah-exkehir iniversitesi Huk uk Fak¢l tesi K
Say 8,1l (sh. 22 3) ; k AHKN Cumhur , Kstanbul S°z|l ekmesi O6nin
kiddetin ¥nl enmezédrniendR&iir EK&nwn , | i n: Yoncal é- Pl atfor
T¢rkiyedde Aile K- kiddetle M¢cgcadele Hukuk Sempozyum
Hak eml i Hukuk Der gi si-98, sk &7 (sh.129.12, cilt: 8, Sayeée: 97

UNUHOJ Lshl 218.

LESIJ NO. XX, VOL.1/2015



150 Lex ET ScientiaInternational Journal

The minor child is under the regarding protection ofchild in Turkish
guardanship of its parents; the guardianshipCivil Code are observed, in case where the
of the child cannot be taken from its parentdenefit and development of the child are
without legal ground$. The scope of the jeopardized and the mother and father
guardianship is also determined in the Civilcannot remedy or are able to do this, a judge
Code and accordinglyhe mother and father will take the appropriate precautions for the
shall take the necessary decisions ugfen protection of the childTurkish Civil Code,
care and education of the child byArticle 346). In Article 368 of the Turkish
considering its benefit, and apply theseCivil Code Article 368, where it is expressed
decisions.The child is obliged to follow its that the persons living together are subject to
mot her and fThenmother dnd the douse ordes and benefits of each of the
father give the child the opportunity of family members will be justly regarded, it is
regulating its own life in proportion to its also praided that each of the household will
maturity; upon important issues, they takebenefit from the freedom required for his
its opinion into account as much as possibleeducation, religious beliefs, occupation and
A child cannot leave the house without theart. The necessary liberty will also be
consent of its mother and father and cannatvaluated within the scope of the
be taken from them without a legal reasonConstitution.

A child is named by its mother ardther. Circumcision is not clearly set out
(Turkish Civil Code, Article 339) under the Civil Code. However, for the

The education, one of the subjectspurposes of the limits of religious education
within the scope of guardianship, iswithin the scope of guardianship, a broad
respectively specified as education andegulation is to be interpreted according to
religious education. Within this respect, theusage and customs, taking circumcision into
mother and father educate the childconsideration within this respect will not be
according to their resources and provide and contradicting interpretation.
maintain its phyigal, mental, spiritual, In a decision rendered by the Court of
moral and social development. The motheCassation with respect to the delivery of
and father provide a general andguardianship, the evaluation of the court
occupational education to the child,regarding the circumcision partially reflects
particularly those with physical and mentalthe approach to this act in Turkish law. In the
disabilities, according to their ability and decisb nit igiseen that thenother has her
tendencies (Turkish Civil CodeArticle j oi nt child born on
340). However religious education iscircumcised secretly from claimant father,
expressed in Article 341 of the Turkish Civil without informing him by any means, the
Code. In the provision it is expressed that thelaimant father, who has a male child, has
right to determine the religious education oflearned this fact from third persons, the
the child belongs to the mother and fathergdefendannewly wedded and therefore had
that any and all contracthat will restrict to go abroad with her husband has taken the
their rights upon this topic will be invalid child with her, without giving information to
and that an adult person is free to select hithe school administration and the father; the
religion. There is no clear regulation in thesesituation has been informed to the father by
provisions that may explain the the school administration, the legal megtin
circumcision. Again when the provisionsrights granted to the father with the court

12 Article 335 ofthe Turkish Civil Code No. 4271.

LESIJ NO. XN, VOL.1/2015

19



031 AO - %-)o +1 241, 151

decision have been restricted all along. Incircumcision is not legally accepted. Injury
fact, it is seen that th@efendant mother, by is an offense committed against the
hiding the circumcision ceremony that can corporeal integrity provided in Article 86

occur once in a lifetime and deemed as theand continuous articles of TCC No. 5237 as
happiness and pride of a parent esrding deliberately, involuntarily and aggravated
to Turkish custom and usagend parti  due to conclusion.

cularly going abroad hide her address from The fact that circumcision is
the father and clearly tried to prevent theperformed mostly as a customary and
meeting rights established betweenthechild el i gi ous ri tual, t he me

and the father pursuant to the provisions obeing exceptional makes the evaluation of
the code and the satisfactiontb& paternity this practice under medical intervention
feeling% As it is to be determined from the difficult. One of the criteria determining the
decision, circumcision is qualified as a kindlegal compliance of medical intervention is
of right and deemed as a part of Turkishwhether the intervention is necessary as
usage and custom. regards health or nt However this
discussion has been exceeded due to
aesthetic surgeries and by referring to the
3. Circumcision in Turkish Criminal fact that the consent of the person makes this
Law intervention in compliance with law, the
consent ofthe injured is classified as a

There is also no clear regulation upon .- <on for compliance with laws

circumcisian in Turkish Criminal Code No. However the state of consent is

5271 (TCC). However, it has not beencontroversial when the topic is child

[ ntil whether circumcision_. - : )
discussed until today whether circumcisio circumcisiodt®. Thus, in a field where the
can be evaluated as a reason of compliance

with laws due to its attribution as a kind Ofconsent of the child cannot be possible, in
medical intervention. In fact whether thecases of a lack of medical intent@n, the
medical interention d.etermined as the limit legal nature of circumcision will continue to
of the inviolability in the Constitution under remain disputabl. ~Nevertheless, the

personal inviolability can be interpreted in adlscussmn of the subject by jurists does not

way including circumcision has now started3° beyond the theoretical leve[There is no
to be discussed. It is beyond doubt that thdeC|S|on questioning the legal framework of

i o~ ) ircumcision or discussgnwhether the act is
act is an injury despite the fact thatin compliance with law or not.

BYyargétay Hukuk Ge-040,K. 1092/248, Tu15.£1992 10829 I#tp:/666.221.165.115/cgi
bin/highlt/ibb/highlight.cgi?file=ibb/files/hgkl9922-1 4 0 . ht m& g u e r \Ceust »nCasstio#, fGeneral (
Board of Law Department with file number 1992/20 and decision number 1992/248, dated 04/15/1992, see.
http://66.221.165.115/cdiin/highlt/ibb/highlight.cgi?file=ibb/files/hgkl9922-1 4 0 . ht m&quer y=s¢¢,nnet #f

“¢AKMUT YENERER ¥zI| em, Tébbi M¢cdahal eye Rézanén Cez
Kstanbul, Od®K;2GE3Y, KsWOK&X Handan, Sajléek Hakkeé Kapsa
Ceza Hukukunda Hukuka Uygunl kj rakicght eBar @amapozyiuwme ¥ziet
Hukuku ve Yeni Térk Ceza Kanunudndaki D243)esim 228080 | er Sem

HAKERK Hakan, Téebbi M¢dahal enin Hukuka Uygunlujunun |
UygulamaHa | ar & ( Mal praktis) Komplikasyon ve Sajlék Mensup
inver, Yeditepe | niversit®®si Yayeénlareée, Kstanbul 2008,
BERMAN, Teébbi M¢cdahaleler.in Hukuka Uygunluju, sh 80
¢ AKMUT YENERER , Tébém GezdahHdElylwREKna@arl enmesi, sh.
YYERDELEN Erdal; Hukuki A-édan S¢nnet, in: -Tsp Hukukt
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A. Circumcision As Medical intervention. However in this case, where
Intervention there 8 no medical necessity it is legally

As circumcision is evaluated within difficult to try to explain the validity of
the scope of a medical intervention, for thefonsent as regards the act violating the
conditions of medical intervention and corporeal integrity, wished to be performed
acceptance thereof as a ground foPy parents upon .the chllq. Therells not
compliarce with law in Turkish law, the always a medical intervention enabl!ng t.he
medical intervention must be compulstry 2acceptace of the medical intervention in
This necessity is the illustration of a statefircumcision as in compliance with law; the
expressing that medical intervention is base@Pinions with respect to the fact that
on justifiable causd& However, in Article circumcision is medically useful cannot be
17 of the Constitution of the Republic of adequately justifiedd.
Turkey , medical intervention is provided as
one of the limits of personal inviolability.
The compliance of the medical intervention ) . )
with the law is explained with the exercise 1€ act of circumcisn is not

of the right® and consent of the concerned:€xPlained  with  medical  conclusions.
grounds for compliance with the I&Ww Circumcision is as a social matter of fact

expressed in Article 24 of TCC. The performed with the consent of the parents of

condition sought here for the purposes oft child, both customary and religious
grounds for compliance of law for the Practice. The circumcision is accepted in
consent of the concerned who will make theéOCi€ty as the transition ceremony from
medical intervention legal, is the capabilitychildhood to manhood, its being a kind of
of the person declaring the consent tdride occasion for mother and father as it is
dispose uponhie legal value, subject of the expressed in the previously mentioned Court
consent of that perséh When the topic is of Cassation decision means that this
taken into account within this context, evenPractice is in contradiction with the law for
if the circumcision is accepted as a medica$Ocial purposes. Thus, the acceptandéief
intervention, the validity of the consent will Practice accepted as socially, that may give
be disputable for the purposes of thdlS€ 10 the exclusion of the child from certain
procedue performed on a legal value upor1social environments in cases where it is not
which the child is not capable to disposd?€rformed, as injury becomes difficult. In
legally. There is no legal problem in takingfact, the reason for the nquunishment of
the consent of the parent arising out of€ act originally providedor in Article 86
guardianship in cases necessitating medic&f the TCC as an intentionally injury offense

B. Circumcision Under Social
Compliance of the Act

BHAKERK Hakan, Tép Hukuku EI Kitad® Se-kin 8 Bas

YYERDELEN, HukukiA- edan S¢nnet sh. 48.

XD¥NMEZER Sul hi/ ERMAN Sahir, Nazari ve Tatbiki Ceze
Ge-irilmik Onikinci Baseé, Bet a, Ekim 1999, sh. 51 K¢
Sorumlul uk, Ks7#288nbul 1967, sh. 20

2! NVER Yener, Kzin Verilen Risk, Beta, Mart 1998, K
sh. 153.

ZI NVER Yener, Ceza Hukukuyla Korunmasé Ama-l;anan H
SEV} K YOKUk, Sajl ék BbhkhRkhé Mgdpbamehdai Yap¢irk Ceza Huk
sh. 228230.

BYERDELEN, Hukuki A-éedan S¢nnet, sh. 47.
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is nothing other than the social complianceconsidered  within ~ the  respect  of
of the act*. fundamental rights and liberties, the
It is possible in Turkish law to determination ofhe place thereof within the
determine that the circumcision is alsorights such as personal inviolability,
legally accepted. The legal framework of thefreedom of religion and conscience, the
person and ingttions authorized toexecutec hi | d 6 s rights and t he
the circumcision performed without criminal educate, develop and the medical care of
necessitsP, Article 3 of the Law Upon Mode child has great difficulty.
of Execution of Medicine and Medical Child inviolability is undoubtedly a
Sciences No. 1219 provides the surgicapart of the personal inviolabilityVithin the
procedure and expresses that circumcision jgersonal inviolability, the person is entitled
such a proceduréegally it is stated that the to protect and develop his/her corporeal and
person authorized to perform this must be apiritual existenceand there are religious
medical doctor and that only doctors carbelief especially within spiritual existence.
perform the circumcision and only at theAlthough the circumcision si assessed
institutions  authorized to intervene within all of these rights, it is difficult to
medically®. express that it is totally a part of these rights.
An event, despite not being related toThe fact is that the circumcision is a ritual
the legalvalidity of circumcision, where the taking place within the customary and
person performing the circumcision causedeligious rules of society. In cases where this
the injury of the child with negligence haspractice is not performed, the child
become the subject of the Court of Cassatioquestions, being himself at the first place, his
decision and sentence is served upon thgersonality and existence.
health officer qualified as a circumciser for The social compliance of the action
negligence injury’. The circumcision has accepted as a ceremony of traditionally
also been performed by the legallytransition from childhood to manhood both
authorized health officer, other than doctorsfor the child, waiting the performanosf
at the period of decision. circumcision ceremony excitedly and the
family, is beyond dispute.
Therefore, the circumcision has never
Conclusion been seen as an act constituting a crime.
. . . However the superficial characterization of
As a conclusion, a discussion of the,

legal validity of circumcision is quite newint he topic in this manner
Turkish Law. Despite this innovation, the to be explaied with the social compliance,

. ) . - are insufficient to explain the circumcision
social legality of the circumcision makes the

gualification of the act as an act of willful legally. For this reason that is required to be

injury, difficult. Even if the circumcision is made is the legalization of the topic with a
jury. : clear regulation exactly as in German Law.

“NUHOJLU, S¢nnet ve -Ck%2a HAKERK, Bédp HdABuku EI Kitabe
B NVER Yener, Teébbi Mal praktis ve Ceza Hukuku, in Te
ve Sajl ek Mensuplarénén Sorumluluju, Yayéna Hazérl ayan
2008, (sh. 531.16)
% Law Upon Mode of Execigin of Medicine and Medical Sciences No. 12Dfficial Gazette: 04/14/1928863
Yargetay Ceza Genell88Kur Kl ap02E32002/Z.24.9.2002;
http:// www. kazanci . c@©oortdof Cassatierr GemeialnBoardloRCnifili Dep&rtthdnbwith (
file number 2002/2L88 and decision number 2002/317, dated 09/24/2002; see http://www.kazanci.com.tr for the
decision, access: 04/12/2015).
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Against the incapacity of the currentapplication of criminal law rules with an
regubtion, the clear expression of theexplanation of the lack of legal basis such as
compliance of the circumcision with the lawthe social conformation of the act can only
should be made. Despite the fact thabe exluded for a while.
circumcision is considered as a medical As we mentioned within this context,
activity within the health legislation, it does due to the fact that the circumcision is an
not always bear the validity conditions ofessential ritual for the purposes of Turkish
medical activity. It is difficult for an act society, reaching a clear regulation will be
performed on a child to be resolved with arappropriate.
invalid consent. In our opinion, the
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THE TRAFFICKING IN H UMAN BEINGS
PREVENTION: A CRIMIN OLOGICAL PERSPECTIVE -
PART ONE
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Abstract

Our investigation intends to individualize particular and different kind of trafficking in persons
and their quantitative official incidence at international, European and Italian level, also to specify the
activities realized by the organizations invalvabout. Our aim is to prospect new criminological
perspectives on trafficking starting from the role of indicators, the econometric principles of cost
benefit analysis, the theory of the ratienale ¢

Keywords: trafficking, human beings, prevention, data, criminological perspective.

Theory of the Rationale Choice of the
Criminal Behavior applied to the Trafficking
in Human Beings Prevention

We have divided our investigation in c)The Trafficking in Human Beings
different steps finalized: Prevention according to a Theoretical

1To individualize particular and Interdisciplinary/Transnational Structure
different kind of Trafficking in Persons and 4.To suggest a New Model about the 5
their quantitative official incidence at P's Strategies
International, European and Italian level

2.To specify the activities realized by
the Organizations involved in the 1. Data on Trafficking in Human
Trafficking in Human Beings Beings

3.To prospect new criminological
perspectives on Trafficking in Human
Beings Prevention as follows:

a)The Role of Trafficking Indicators
according to a Dynamic Multidisciplinary
Dimension: Trafficking Indicators, Risk/
Vulnerability Factors, Risk Situations

b)The Econometric Principles of the
CostBenefitAnalysis (c/b/a) and the

Introduction

It's not possible to propose preventive
and contrast actions regarding a criminal
phenomenon if we don't know it in deep and
exhaustive way. So for our survey we make
use and give note of the different kind of
statistical sources on trafficking from: a) the
global point of view, b) the European point
of view, c) the Italian point of viewn order
to prospect, obviously, the only quantitative

* Professor PhD of Criminology, Fatylf Law, University of Teramo.
™ Professor PhD aEriminology, Faculty of Law, University of Teramo
1 Paper presented at EUCANEUROPEAN CRIME PREVENTION NETWORK ConferencBome 78

October 2014, organized lgyr esi denza | taliana del Consiglio dell 6l
Cooperazionelt ernazi onal e del Mi ni stero del | &delMinigarodella ed i |
Giustizia.
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official incidence of this kind of criminality
and of the activities undertaken by
Organizations involved in this field.

a)From the global point of view the
statistical data elaborated by

al)ILO (ILO Global Etimate of
Forced Labour 2012)

a2.)UNODC (Global Report on
Trafficking in Persons 2014)

a3.)U.S.Department of State (Traffi
cking in Persons 2014) show a very hard and
considerable trend.

ILO Global Estimate of Forced Labour
Results and methodology 2012

For the period 2002 — 2012, the total number
of victims 20.9 milion, so divided:
State-i m posed

forced labour
2 200 000 | 10%)

Farced sexua Forced labour
axploitation exploitation
4 500 D00 [22%) 14 200 000 (633%E)

a2.)UNODCIi Global Report on Tra
fficking in Persons2014

a3.J.S. Department of StateTraffi-

cking in persons report 2014

Data on trafficking investigations,

prosecutions, convictions, victims identified.
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